





The Green Bag. 








Vou. III. No. 2. 


BOSTON. 


FEBRUARY, 1891. 








DAVID DUDLEY FIELD. 


By Irvinc BROWNE. 


HE family of which the subject of this 
sketch is the oldest member, trace 

their descent — with better. warrant, it would 
seem, than many American families — back 
to the time of the Conqueror William. But 
they really stand in no more need of ances- 
tors than the first Nepoleon, who was “ his 
own ancestor ;” for they are the most nota- 
ble American family of the present time, and 
have no parallel in our history except the 
Adams family. By their own unaided talents 
they have raised themselves to the first rank 
in eminence and wealth, and have adorned 
all the learned professions and the pursuit 
of commerce in its largest sense. The father 
of this eminent branch was the Rev. David 
Dudley Field, of Haddam, Conn., and Stock- 
bridge, Mass., — a clergyman of acknowl- 
edged learning, piety, and strength of char- 
acter. In addition to his namesake and son 
there are still living, of his children, Stephen 
J. Field, Associate Justice of the Supreme 
Court of the United States; Cyrus W. 
Field, the great merchant and projector of 
the Atlantic telegraph cable system; and 
Henry M. Field, the distinguished cler- 
gyman, author, and editor of the New 
York “ Evangelist.” Emilia Ann, a deceased 
daughter, married the Rev. Josiah Brewer, 
the well known early foreign missionary ; and 
their son, David J., is an Associate Justice 
on the Federal Supreme Court Bench. 
Another son, Timothy B., was a brilliant 
naval officer, and was lost at sea at the age 
of twenty-five. Another deceased son, Mat- 
thew D., was one of the most celebrated of the 
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civil engineers of this country; and his son, 
Matthew D., is an excellent physician in the 
city of New York. Another deceased son, 
Jonathan E., was a lawyer, early settled in 
Michigan, and was thrice President of the 
Massachusetts Senate. His son, Stephen 
D., is a very eminent electrical expert and 
inventor. 

The subject of this sketch was born at 
Haddam, Conn., in 1805. When he was 
nine years old his father taught him Latin, 
Greek, and Mathematics. He entered Wil- 
liams College in’ 1821, and graduated in 
1825. He studied law:.a‘few months with 
Harmanus Bleecker, in ‘Albany, and finished 
his studies in the city of New York with 
Henry and Robert Sedgwick, who were from 
Stockbridge. He was-admitted ai attorney 
and solicitor in 1828, and counsellor in 1830, 
and immediately formed a partnership with 
Robert Sedgwick. He continued in active 
practice in that city for more than half a 
century. It took him much longer to get 
out of practice than to get in, and he always 
conducted a great and lucrative business, 
dealing in concerns of vast monetary impor- 
tance and representing the interests of the 
largest merchants and corporations in the 
metropolis. It is understood that he accu- 
mulated a large property in the legitimate 
pursuit of his profession. As a practitioner 
he united the powers of a sagacious adviser 
and learned lawyer with those of a powerful 
advocate in a very remarkable and unusual de- 
gree. While at no time celebrated as a mere 
orator, his voice was potent in the courts, and 
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the greatest interests were intrusted to his 
management and advocacy. It is probable 
that in the busiest days of his practice, more 
millions in litigation depended on him than 
on any of his contemporaries. All that pro- 
found learning, exhaustless research, indomi- 
table will, undaunted courage, broad sagacity, 
and unequalled foresight, combined with 
tact, energy, power, fertility, and originality, 
could accomplish for a cause, was always at 
the service of his clients. Other men — his 
contemporaries, his predecessors, or his suc- 
cessors — may have equalled him in some 
one or more of these qualities ; but I think it 
is not too much to say that in this combina- 
tion he had no peer at the New York Bar. 
He was not an O’Connor, he was not a 
Brady, he was not a Noyes, he was not an 
Evarts ; but he had something of all, and 
enough more of his own to render him a 
unique and formidable power in the courts, 
and an almost unequalled manager of a gen- 
eral law business of thelargest kind. In one 
particular, at least, I should infer, from what 
I have heard and know of him, he was su- 
perior to any man with whom he came in 
contact; and that was his foresight, com- 
prehensive and unerring, which looked 
through the tangled maze of the most in- 
tricate business, and provided for every 
contingency. 

By his independence and fearlessness at 
the bar, Mr. Field made many enemies 
among lawyers, and encountered bitter blame 
from the public. This was especially marked 
in the so-called “ Erie Litigations,” in which 
he was accused of having developed the re- 
sources of the writ of injunction to an ex- 
tent theretofore unpractised. But he simply 
availed himself, for the benefit of his clients, 
of the existing remedies, with unshrinking 
boldness, and not to a greater extent than 
had been before and has since been done 
in some important instances. It is quite 
probable that if any of his professional ma- 
ligners had stood in his place and had pos- 
sessed his brains, they would have done the 
same things. It is a noteworthy fact that 





in his subsequent capatity of codifier, and 
in his public utterances on the subject, while 
always justifying his course as a practitioner, 
he has deprecated the facility with which 
injunctions can be and are granted, and re- 
commended a statutory restriction in this 
regard, which has uniformly been defeated 
by the lawyers. 

Among the most prominent of the cele- 
brated causes which Mr. Field has argued, 
may be mentioned, in the Court of Appeals, 
the Tweed case, involving the validity of 
“cumulative sentences” for misdemeanors ; 
and in the Supreme Court of the United 
States, the Milligan case in 1867, respect- 
ing the constitutionality of military com- 
missions for the trial of civilians in loyal 
States, where the courts were open, and in 
the undisturbed exercise of their jurisdiction ; 
the McArdle case in 1868, respecting the 
constitutionality of the reconstruction acts; 
the Cruikshank case in 1875 ; and the Cum- 
mings and Garland cases, respecting the con- 
stitutionality of the test oath. 

But Mr. Field’s practice has been but an 
episode in his great and lengthened career. 
More than half a century ago he set himself 
seriously at the task of reforming the laws 
of his State and of the English world. His 
first utterance on the subject was a letter to 
Gulian C. Verplanck. Defeated in his at- 
tempt at election to the Assembly in 1841, 
his first opportunity was the Constitutional 
Convention of 1846. He did not even suc- 
ceed in becoming a member of that conven- 
tion, but he made himself so effectually 
heard in it that the convention adopted the 
novel scheme of abolishing the distinction be- 
tween courts of law and of equity, and com- 
mon-law practice and pleading, and directed 
the appointment of commissioners to prepare 
codes. Then and there the embattled codifiers 
stood and fired the shot heard round the world. 
It was David Dudley Field who had the 
audacity and the wisdom to pull the first 
trigger. He was known to be so radical 
that at first he could not even get a place on 
the commission; but he was appointed be- 
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fore it set at work, and from then until now 
he has been the leading spirit in codifica- 
tion, to whom has been conceded most of 
its merit, and upon whom has been charged 
all its blame. The great reform began 
timidly and proceeded slowly. It encoun- 
tered the most determined and venomous 
hostility from the bar and the bench. Even 


Charles O'Connor, who was one of the sign- | 


ers of a memorial to the Legislature in 1847, 


praying them to instruct the commissioners | 
| law), the Code of Criminal Procedure, and the 


“to provide for the abolition of the present 
forms of actions and pleadings in cases at 
common law for a uniform course of proceed- 
ing in all cases, whether of legal or equitable 
cognizance, and for the abandonment of 
every form or proceeding not necessary to 
ascertain or preserve the rights of the par- 
ties,’ was afterwards bitter in derision of and 
hostility to the code scheme of pleading. 
Some judges threw every obstacle in the way 
of enforcing the first code, the Code of Pro- 
cedure in Civil Cases. The code however 


held its own, and made way; and the re- 
formed practice is firmly fixed in the State 


and in many other States, and in England. 
Mr. Field’s code of practice was subjected to 
revision and amendment for many years, un- 
til it had overcome all opposition and criti- 
cism, when a serious misfortune befell it. A 
commission was appointed to “ revise and 
simplify the Statutes ” of the States ; and the 
first act of that commission was to revise 
and add to the code, enormously increasing 
its bulk, changing its phraseology, and in 
many instances altering its provisions. Its 
clearness was obscured, its conciseness was 
rendered diffuse, its simplicity was made 
intricate, and its authority, well settled by 
thirty years of judicial construction, was de- 
stroyed, and the task of reconstruction was 
again necessitated. The commissioners had 
the art and persistence to persuade the Leg- 
islature to adopt this monstrous growth ; 
and to-day the Code of Civil Procedure, in- 
stead of one volume of moderate dimensions, 
forms, in the latest edition, with its deci- 
sions, three volumes each as big as a family 








Bible. If I were an opponent of general 
codification, I would point to this injudicious 
work as an example of the evils to which cod- 
ification may subject a community through 
the carelessness or indifference of the Leg- 
islature. Undoubtedly it has proved the 


| most serious blow to the cause of general 
| codification in the State of New York. 


In 1865 Mr. Field submitted three other 
codes to the Legislature, —the Penal Code 
(stating the substantive principles of criminal 


Civil Code, or code of the general principles 
of the common and statutory law in civil 
cases. The Penal Code was adopted in 1882, 
and the Code of Criminal Procedure in 
1881 ; and both have given almost universal 
satisfaction, even to opponents of general 
codification. 

The Civil Code has not been adopted in 
New York, and after slumbering for ten years, 
for the last fifteen years has been the object 
of constant, violent, and bitter discussion, 
and of varying success and defeat. The 
measure has repeatedly passed one house or 
the other of the Legislature; twice it has 
passed both houses ; once it has been vetoed 
by the Governor ; once it was allowed to die a 
natural death; several times it has been de- 
feated in one or the other house. During all 
these years it has been subjected to the most 
intense scrutiny and criticism of bench and 
bar, and has been repeatedly amended by 
Mr. Field, in deference to such suggestions ; 
and although it was adopted in California in 
1872, and has been successfully in practice 
there ever since, and has also been adopted 
in Dakota, yet the prophet is up to this time 
without honor in respect ther@of in his own 
country. This result is entirely due to the 
apathy or hostility of the legal profession, 
two thirds of whom are probably opposed to 
it, and particularly to the well organized and 
able opposition of the Bar Association of the 
City of New York, a working majority of 
which have managed so far to dictate its 
policy, and defeat the mandate of the Consti- 
tution of 1846. Probably a hundred lawyers 
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in the city of New York have thus far formed 
the barrier against general codification ; and 
although a good deal of their hostility is due 


_ to personal dislike of Mr. Field and his code, 


yet radically they are opposed to the prin- 
ciple of general codification of the common 
law. 

Meantime the prophet is honored abroad. 
In addition to the action of California and 
Dakota above mentioned, the Code of Civil 
Procedure has béen adopted to a greater or 
less extent in Missouri, Ohio, Kentucky, In- 
diana, Wisconsin, Iowa, Minnesota, Kansas, 
Nebraska, Nevada, California, Oregon, Mis- 
sissippi, North Carolina, South Carolina, 
Arkansas, Connecticut, Washington, Arizona, 
Utah, Idaho, Montana, Wyoming, and Da- 
kota; the Code of Criminal Procedure by 
Indiana, Wisconsin, Iowa, Minnesota, Kan- 
sas, Nebraska, Nevada, California, Oregon, 
Kentucky, Arkansas, Washington, Arizona, 
Utah, Idaho, Montana, Wyoming, and Da- 
kota ; and his system of practice is prevail- 
ing in England, in India, at Hong Kong, and 
at Singapore. That was a daring and magni- 
ficent boast which I heard: Mr. Field once 
make in a public discussion at Albany, but 
it was true: “ The laws which this brain con- 
ceived, and this hand wrote, are the rule of 
most of the English-speaking communities 
of the world.” 

Mr. Field has substantially rewritten the 
Civil Code eight times, some parts of, it as 
many as eighteen times. This enormous 
labor he has accomplished in the intervals of 
his vast practice, while the opponent mem- 
bers of the City Bar Association — those who 
were then born and of age — were sleeping, 
or eating, orgtravelling, or enjoying them- 
selves. And for all his labors as a codifier, 
he has never had nor asked a penny from the 
State, except that during the first two years 
he received a salary at the rate of $2,000a 
year. He has spent thousands of dollars of 
his own money in endeavoring to promote 
his favorite object. 

Mr. Field had able associates and assist- 
ants in this work, but he himself wrought 





and produced more upon it than all of them 
together ; and his associates having been long 
dead, and their woik having been so much 
changed, it has become substantially his own, 
and is so regarded by the public. 

Mr. Field’s efforts at legal reform have not 
been confined to his own country, but he has 
been an ardent and leading worker in the 
cause of international law reform; and his 
labors in this cause and for the promotion of 
international arbitration and the disarma- 
ment of nations and the abolition of war 
have rendered his name celebrated and hon- 
ored in every European country and all over 
the civilized world. In the year 1890, at the 
age of eighty-five, he presided at a great Peace 
Convention in London, and uttered a noble and 
trenchant appeal for the promotion of inter- 
national peace. His voice has been listened 
to with deference by the greatest and wisest 
of the lawyers and statesmen of England ; and 
his addresses, essays, and projects are re- 
garded with admiration by the learned and 
famous jurists of the Continent. His pro- 
posed International Code has met with great 
acceptance, and has been translated into 
French and Italian. 

At a meeting of the Liberty and Property 
Defence League, in London, on the 1oth of 
November, 1890,. Mr. Field was president, 
and made an address, for which the Earl of 
Wemyss moved a vote of thanks, remarking 
that ‘“‘in the course of its work the League 
had been called upon to resist, not only State 
interference, but municipal interference, and 
they had been called, for so doing, the ene- 
mies of liberty. It was therefore a great 
thing for the League to have had as president 
at an annual meeting so eminent a lawyer 
and so distinguished a man as Mr. Dudley 
Field. Mr. Field was the commissioner ap- 
pointed by the State to codify the laws of 
New York; he was one of the commissioners 
appointed to endeavor to avert the great 
American civil war; he had been for many 
years a leader of the United States bar; and 
he was a recognized authority on interna- 
tional law ;” and Lord Bramwell, in second- 
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ing the vote of thanks, said that “thirty years 
ago he heard what he then thought to be the 
best speech he had ever listened to. He had 
that day heard another just as good ; and on 
both occasions the speaker was Mr. Dudley 
Field. Mr. Field was the author of codes in 
his own State of New York, which had been 
adopted ex d/oc in several colonies, and which 
were represented in English law by the recent 
Judicature Act. It was very refreshing to 
hear Mr. Field, an American, speak as he 
had done, regarding the pestilent doctrines 
preached by Henry George. He heartily 
concurred in everything Mr. Field had said, 
and had much pleasure in seconding the vote 
of thanks.” 

Mr. Field has never been a politician nor 
an office-seeker. He has held but one office 
besides that of codifier, — that of member of 
Congress, and that only for a part of one 
term. But he has always been a patriot, and 
unalterably opposed to human bondage and 
to oppression of the citizen by the Govern- 
ment. He was a Democrat, but an original 
“ Free Soiler ;” and at the Syracuse Demo- 
cratic Convention, in 1847, he introduced the 
famous resolution known as the “ Corner- 
Stone,” announcing “ uncompromising hos- 
tility to the extension of slavery into territory 
now free, or which may be thereafter ac- 
quired.” In 1856 and 1860 he acted with 
the Republicans. 
ing the civil war and during the draft riots 
led Mayor Opdyke to say of him, — 


“To many eminent private citizens my acknowl- 
edgments are due for most valuable services ; and 
to none more than to David Dudley Field, Esq., 
whose courage, energy, and vigilance were unsur- 
passed, and without abatement from the beginning 
to the end.” 


His later political course has been charac- 
terized by an independence born of convic- 
tion, and regardless of mere party ties and of 
criticism. 

Mr. Field has this year published the 
third and concluding volume of his collected 
works, including addresses, essays, argu- 


His patriotic labors dur-, 





ments, and various papers. He has always 
commanded an admirable style, clear, vigor- 
ous, and unconventional, and at the same 
time marked by peculiar elegance and cul- 
ture, and evincing a keen eye to the beauti- 
ful, a correct ear for harmony, and a sharp 
sense of the humorous. These interesting 
volumes breathe of constitutional rights, 
of love of freedom, of promotion of peace 
and the amelioration of war, of patriotism, 
of law reform in States and between nations, 
of individual and public humanity, of judicial 
honor and integrity, of purity in politics and 
government, of a love of Nature and of litera- 
ture, of a detestation of tobacco, of a con- 
tempt for our State, national, and town 
nomenclature, of reminiscence of men, places, 
and scenes. 

Judged by the foregoing recital of his 
achievements, his most bitter opponents 
must concede that Mr. Field is the most 
famous and influential of living lawyers. It 
is not too much to say, in my judgment, 
that measured by what he has actually ac- 
complished, he is the greatest law reformer 
of modern times, — greater than Brougham 
or Romilly, — and measured by what he has 
proposed, he is the boldest and most original 
of theorists after Bentham. I have good 
backing in this opinion, for a Lord Chan- 
cellor once said that “ Mr. Field had done 
more for the reform of the law than any 
other man living ;” and Robert Lowe, Lord 
Sherbrooke, Chancellor of the Exchequer, at a 
dinner given to Mr. Field, in London, by the 
members of the Law Amendment Society, 
as far back as 1851, paid to him the following 
unique tribute : — ; 


“ He trusted that his honorable friend, Mr. Field, 
would go down to posterity with this glory, — that 
he had not only essentially served one of the great- 
est countries in the States of America, but that he 
had also provided a cheap and satisfactory code of 
law for every colony that bore the English name. 
Mr. Field, indeed, had not squared the circle; he 
had not found out any solid which answered to 
more than three denominations ; he had not dis- 
covered any power more subtle than electricity, 
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nor one that would bow with more docility to the 
service of man than steam. But he had done 
greater things ; he had laid the foundations of peace, 
happiness, and tranquillity, in the establishment of 
a system which would make law a blessing instead 
of ascourge to mankind. He believed that no 
acquisition of modern times, — if he rightly under- 
stood what kad been done in the State of New 
York, —he believed that no achievement of the in- 
tellect was to be compared to that by which Mr. 
Field had removed the absurdities and the techni- 
calities under which New York, in common with 
this country and the colonies, had so long groaned.” 


And again :— 


“As to the colonies, he could only repeat 
that he trusted the example of New York would 
not be lost upon them. While England was 
debating upon the propriety of some small and 
paltry reforms in the administration of law, a great 
master in the art of administrative reform had 
risen there in the person of his distinguished friend 
Mr. Field, and had solved the problem which they 
in England were timidly debating. America had 
a great future before her, in the establishment and 
diffusion of the arts of peace. Let them leave to 
others — to absolute governments — to have their 
subjects shot down in the street, rather than wait 
even for the headlong injustice of a court-martial ; 
but let it be the lot of England, hand in hand with 
America, to lead the way in the arts of Jurispru- 
dence, as well as in other arts, — let them aim at 
being the legislators and the pacificators of the 
world.” 


Where so much has been accomplished it 
may seem ungracious to wish for more; but 
candor compels me to say that I believe Mr. 
Field might long ago have procured the en- 
actment of his proposed civil code, if he had 
possessed more. pliancy, tolerance, and con- 
ciliatoriness. Goaded by despicable personal 
attacks, and irritated by unfounded assertions 
and puerile predictions, his arguments have 
sometimes too closely resembled the famous 
Napoleonic “Bah!” which, however richly 
deserved, does not make converts nor gain 
suffrages. There has always been in him 
perhaps too much contempt for the “ half- 
loaf” concession. Like the great Napoleon, 





he has sometimes, I think, wrecked his cam- 
paign by grasping at too much and running 
too great risks. But this is the common 
fault of strong men, conscious of their powers 
and confident in the justice of their cause ; 
they take not sufficiently into account the 
stupidity of small intellects, the apathy and 
conservatism of timid minds, and the natural 
combativeness and envy of even clever 
comprehensions. 

Mr. Field unites the creative and the ex- 
ecutive faculties in a remarkable degree. 
He is not a mere theorist, sitting in a closet 
and spinning ideal and Utopian theories, but 
is eminently a man of affairs and a publicist, 
knowing the practical wants of mankind, and 
possessing the art to make provision for them 
in practicable projects expressed in apt lan- 
guage. Whatever else may be said of him, 
I think even his bitterest opponents will 
concede that this combination has seldom if 
ever been seen before, and is not apt to occur 
again. 

Mr. Field has been a great traveller. He 
has been once around the world, three times 
up the Nile (the last at the age of eighty- 
three), and has visited Europe many times. 

In person he is a noticeable man, six feet 
two inches in height, broad-chested and pow- 
erfully built, but with a studious stoop, and 
at the age of eighty-six he preserves his 
physical powers ina remarkable degree. He 
has a buoyant, cheerful, and philosophical 
nature, and a good and even temper; is 
alert, vivacious, humorous, companionable, 
fond of society ; and his manners are at once 
courteous, dignified, and hearty. He is and 
always has been one of the most witty and 
charming of after-dinner speakers, as witness 
his speech last year at the reception of the 
Connecticut judges in New York. When he 
chooses he can exhibit the most exquisite 
tact, patience, and self-restraint, even in cir- 
cumstances of great provocation; but the 
lion’s paw does not always deal in cares- 
ses. It is astonishing to view the elas- 
ticity and youthfulness of this venerable man, 
and to contemplate his projects of writing 
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on themes of vital public interest, such as 
the race question at the South, the elec- 
tive franchise, the tariff, the question of 
female suffrage, the problem of corporate 
growth, and that of municipal government, 
with which he busies his old age, —an age 
to which few attain, and at which, when at- 
tained, most men sit by the fire, regretting 
the past, lamenting the present, and dread- 
ing the future, hoarding their wealth, abusing 
their relatives, and calling for the doctor. He 
once jocosely declared to me that he intended 
to live to be a hundred years old. I said, 
“Don’t, for then all that history will have to 
say of you will be that you lived to one hun- 
dred.” “Yes,” he replied; ‘something like 
old Parr. I dare say he was much more of a 
man than is recorded. Well, I will compro- 
mise for ninety-five.” His State owes him 
much, but he still owes one thing to his 
State, and that is a volume of his remi- 
niscences. Such a work would be full of 
charm, and of permanent historical value. 
“The Legal World, as I have found it, 
by David Dudley Field,” would be a much 
more popular book than the drivel recently 
uttered by the idiot-caterer of New York 
society; and does he not owe society as 
much ? 

It has been said that Mr. Field is ambi- 
tious ; that his great object in life is to go 
down in history as the author of the laws of 
his State. He has been sneered at as a would- 
be Lycurgus, Solon, or Justinian. Granting 
that his aim is so narrowly personal, and giv- 
ing him no credit for patriotism or humanity, 
it seems to me a not unworthy ambition. If 





a man endows a college or a hospital, he is 
not to be derided because he affixes his name 
to the gift. But what nobler ambition can 
there be than the desire to be known as the 
law-giver of one’s State? How much loftier 
and more unselfish than to spend one’s years 
in heaping up wealth, or in running a party 
machine, or in trying to be president, or in 
cheating the senses of common men by 
sounding phrases at the bar, or in leading 
them to death in wicked national quarrels! 
Mr. Stillwell’s fame has been sweet for half a 
century, because he wrote one humane law 
for his State. Lord Campbell and other 
great lawyers have given their names to acts 
of Parliament. Mr. Field has spent more 
than half a century in devising better laws 
for his State and the world. Let him have 
all honor for what he has effected and what 
he has devised. One of the meanest acts 
ever done by his State was to deprive him of 
his due appellation of Codifier of his State, 
and substitute the name of one who as a law- 
maker is not worthy to loose the latchet of 
his shoe. 

Mr. Field has in a sense lived to an age 
which “ knows not Joseph.” But legal his- 
tory will do justice to his potent, useful, and 
noble career. The Moses of the Western 
hemisphere, he has led his State and country 
out of the Egyptian darkness of chancery 
and of common-law pleading and procedure ; 
and although he has not been permitted to 
enter upon, yet he has been accorded a 
glimpse of, the fair Canaan of written laws 
and the prompt, certain, and cheap adminis- 
tration of justice. 
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CURIOSITIES OF BRACTON. 


By W. W. 


HE ancient law writings are a strange 

mixture of law, theology, and morals. 
Bracton is no exception to this rule. In 
giving his reasons for writing his celebrated 
work, he writes as follows of those who ad- 
ministered the laws and customs of the 
realm :— 


“ But since it often happens that the laws and 
customs of this kind, are drawn into an abuse by 
foolish and ignorant persons who mount the judg- 
ment seat, before they have learned the laws, and 
who stand in doubts and are many times per- 
verted in their opinions, and who decide causes 
rather according to their own arbitrary opinion, 
than by the authority of the laws, therefore for the 
instruction at least, of the younger, I Henry de 
Bracton have directed my mind to a careful scru- 
tiny of the ancient judgments of just judges, not 
without vigils and labor, and I have compiled 
their acts, counsels, and responses, and whatever 
I have found worthy of note, in one summary, in 
the order of titles and paragraphs, without preju- 
dice to a better opinion, commending those writ- 
ings to perpetual memory, and asking of the 
reader that if he should find anything superfluous 
or amiss in this work he will correct and amend 
that error, or with conniving eyes pass it by, since 
to hold everything in perpetual remembrance and 
to sin in nothing, is more divine than human.” 


To those about to assume judicial honors 
he gives the following charge : — 


“When it becomes the duty of any one to ren- 
der judgments and become a judge, let him take 
heed to himself, lest by judging perversely and 
contrary to the laws, either through importunity, or 
reward, or some advantage of temporal gain, he 
should thereby prepare himself for the pains of 
eternal sorrow, and lest he shall find himself 
taking vengeance in the day of the wrath of that 
God, who has said, ‘vengeance is mine and I 
will repay it ;’ and when the kings and princes of 
the earth weep and wail, when they see the son of 
man, by reason of the fear of his torments, where 
gold and silver are of no avail to liberate them. 





EDWARDS. 


| But if any one fears not that trial, in which the 


Lord shall be accuser, advocate, and judge, but 
from whose decrees no appeal may be taken, 
because the father has given all judgment to his 
son, who closes and none can open, and who 
opens and none can close. O! that rigid scru- 
tiny, in which not only the actions, but even every 
hateful word which men have injustly spoken, 
shall be rendered an account of. Who therefore 
shall be able to flee the wrath to come? For the 
son of man shall send his angels, who shall collect 
all that gives offense, and all those who do eniquity, 
and shall bind them up into bundles for burning, 
and shall cast them into a furnace of fire, where 
there shall be weeping and gnashing of teeth, 
groans and howls, wailing, grief, and torment, 
noise, clamor, fear and trembling, sorrow and 
labor, heat and stench, darkness and anxiety, cru- 
elty and harshness, calamity and distress, poverty 
and mourning, oblivion and confusion, twistings 
and prickings, bitterness and terrors, hunger and 
thirst, cold and a furnace like heat, sulphur and 
burning fire forever and ever. Therefore let each 
one beware that judgment, where the judge is ter- 
ribly scrutinizing, intolerably severe, greatly _of- 
fended, vehemently angry, whose sentence is im- 
mutable, whose prison is one from which there is 
no return, whose torments are without end, with- 
out interval and without relaxation, horrible tortur- 
ers who never weary, never pity, fear of everything 
throws into confusion, the conscience condemns, 
the thoughts reprove, and escape is impossible, 
wherefore saint Augustine exclaims ‘O how very 
great are mysins.’ Wherefore, when any one shall 
have God the just for judge and his conscience for 
a witness he need not fear anything unless it be 
his own case.” 


The disjointed and interjective style of 
the above is to be noted. 

He also gives the following admonitions 
to incompetent persons who made haste to 
occupy judicial stations ; namely, — 


‘‘ But let no foolish and unlearned person, pre- 


_sume to ascend the judgment seat, which is as it 


were, the throne of God, lest he mistake light for 
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darkness, and darkness for light, and lest with the 
sword of justice in his unskillful hand, like a mad- 
man, he smite the innocent, and set free the guilty, 
and lest he fall from his high position as from the 
throne of God, like one who attempts to fly before 
he assumes wings.” 


In the title “ De Corona” he says that the 
punishment for the crime of rape among the 
Romans, Franks, and English was this : — 

“If he (the criminal) was a knight, his horse 
for his disgrace, was skinned on the upper lip and 
had his tail cut off as close as possible, in like 


manner his dog, if he had one with him, whether | 


a hunting or other kind of dog, was disgraced in 
the same manner. If he had a falcon, he lost his 
beak, claws and tail. His land and all the money, 
which the ravisher himself lost for his distress, was 
given to the woman, the king guaranteeing (war- 
rantizante) all to her. As to this mode of punish- 
ment certain dispensations were made as when 
the ravishers took the violated women in marriage, 
but this was not a right given by law, but by per- 
mission of holy church, and the king, and that per- 
mission is from the king alone in his kingdom. 
This practice first arose in France, in the case of a 
certain Count (comte) who had entertained a cer- 
tain jester (joculator) and his wife who was quite 
beautiful, the jester having died (in what way we 
do not care to explain) the Count held her against 
her will, but she on a certain night, made her 
escape from the Castle, and fleeing, came to Paris, 





could. But the Count when he heard the words of 
the king, fearing the kings wrath on account of his 
misdeeds, answered that at that time he was not 
able to go to court, but by advice of his friends, 
he sent word to the king that to pacify his anger 
he would give him two hundred pounds of Belgian 
money and ten horses of as great a value and to 
the jesters wife he would give one hundred 
pounds and give her in marriage to a rich burger 


| (citizen) or to a soldier who should keep her 


| faithfully all the days of her life, but the king 
| refused all these things saying that he would not 
| be a just vicar of God if he allowed so great in- 


iquity to go unavenged for money, and with great 


| anger, gave orders to summon his army, intending 


| to go against the Count ; but the Barons having be- 


sought the king, that he would give to them a de- 


| lay of eight days, in order that they might bring 


where she found king Robert, and falling at his | 


feet narrated the circumstances to him. When 
the king had heard her, he sent for the Bishops and 
Barons who were then at his court, and com- 
manded the woman to narrate to them everything 
as she had done to him, which she did. 


him (the Count) to beg the king’s pardon, which 
he reluctantly granted. And so the Count by the 
advice of the Barons came to Court, and when the 
king perceived that he wished to fall at his feet, he 
turned himself away saying, that he should either 
suffer justice to be done, or else depart from the 
Court. What more would you have? exclaimed 
all the Barons, and they all combined against the 
king, that the king, himself should grant his mercy 
to him, for which purpose they had sent for him ; 
at length the king very reluctantly granted his par- 
don. The Bishops, Counts and Barons, having 
spoken with the Count, decreed that the Count, 
should take her for his wife, since she was beauti- 
ful and witty, and that he should grant freely 
many charities (eleemosinas) to the churches, and 
the poor ; and (as she was a jewess) to her father 


| and mother and all her relatives.” 


Then the | 


king, by the advice of the Bishops and Barons, sent | 


orders to the’ Count that on a day fixed, he should 
come to Court, and deraign and defend himself, if he 


This dispensation, made in this manner, 
has grown so much and been practised so 
often that it is now held in many places as 


| a custom, 
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THE SUPREME COURT OF PENNSYLVANIA. 


By Owen WISTER. 


FROM THE PERIOD 


HIEF-JUSTICE THOMAS McKEAN 
received his commission on the 28th of 
July, 1777. In the March preceding, this 
position had been offered to Joseph Read. 
This gentleman was then with General Wash- 
ington and the army, and saw fit to decline ; 
and so Mr. McKean became the first Chief- 
Justice of the new sovereign State created 
by the Declaration of Independence, which 
he himself signed as one of the delegates 
from Delaware. 

Mr. McKean sat as Chief-Justice of the 
State of Pennsylvania from 1777 until 1799. 
He was twice recommissioned, — on July 29, 
1784, and on July 29, 1791. These dates 
show that the term of dum bene se gesserint, 
desired so long before it had been attained, 


was supplanted by a time limit when only 
two Chief-Justices had held their title sub- 


ject to its condition. These, it will be re- 
membered, were William Allen and Benjamin 
Chew. There is no evidence that the system 
gave dissatisfaction, or in any manner inter- 
fered with the proper administration of 
justice. On the contrary, William Allen’s 
decisions went unquestioned in that day, as 
those of them that are still applicable do in 
this; and if Benjamin Chew, in spite of his 
failure to sympathize with the War of the 
Revolution, could be appointed Judge and 
President of the High Court of Errors and 
Appeals (October, 1791), after that war had 
come to a successful end, it is next to certain 
that the conduct of these two men had noth- 
ing to do with the change. Most probably 
it may be laid to the reactionary temper of 
the times, through which ran a hasty and 
inordinate democratic sentiment that led 
men indiscriminately to distrust whatever of 
importance had been sanctioned under Eng- 
land’s discarded sway. The notion of any 





II. 


OF INDEPENDENCE. 


man’s holding any office possibly for life, 
was to the popular taste unpalatable; not 
because senility might at the last render him 
inefficient, but because everybody should have 
his turn, — a right vested alike in the expe- 
rienced and the inexperienced by reason of 
their having been born equal. 

It has been said that Thomas McKean 
was the first real Chief-Justice of Pennsyl- 
vania. This statement certainly has a po- 
litical meaning, because he came first after 
the Revolution. But in the domain of the 
Common Law it carries no significance, un- 
less the Declaration of Independence worked 
some magical change upon the Common 
Law. Such a change is not apparent in the 
books. The rights of the citizen to his life, 
his property, and so forth, were not altered 
because a certain colony became an inde- 
pendent State. And as the Common Law 
was understood and administered before the 
Revolution well enough to cause the decis- 
ions of that day still to stand as precedents 
for modern cases, Thomas McKean is not 
the beginning of any chain, but only a link 
in one that reaches from the Pennsylvania of 
the present across the sea to the Year Books, 
and back beyond them to unknown men 
whose minds and customs invisibly survive 
in every new volume of Reports. 

But Thomas McKean lived at an era in 
the country’s history that afforded any man 
of native force and distinction continual 
chances to make himself remembered. 
Hence his work survives visibly ; and as pa- 
triot and judge of equal ability and deter- 
mination, he stands one of the chief figures 
in the chronicles of his Commonwealth. 
Through the years preceding and during 
the Revolution, his activity and usefulness 
are something extraordinary ; and when the 
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new State settled down to develop itself, he 
was its Chief-Justice three times, and three 
times its Governor, — elected in 1799 as the 
anti-Federalist candidate, and in 1805 bya 
united following from both parties, or (to use 
his own pithy synopsis of the matter, which 
tradition has preserved) elected “at first by 
“he blackguards and at last by the gentle- 
men.” The phrase “settled down,” that was 
just now employed 
with reference to Penn- 
sylvania, does not in- 
dicate the condition of 
the Commonwealth at 
this period, but its aim 
only. The good old 
days of David Lloyd 
would seem compara- 
tively untroubled be- 
side the violent times 
that followed immedi- 
ately upon the Revo- 
lution ; and no settling 
down could occur until 
the community had 
passed through the 
disturbed process in- 
‘evitable when acids 
and alkalies encounter 
each other in solution. 
Through the lengthy 
and searching ordeal 
of those years, Thomas 
McKean passed with 
perpetually assailed 
and never tarnished honor; riding rough- 
shod over’ every one who opposed him, 
haughty and uncompromising, hated by 
many, respected by most, and feared by all. 
But whatever high-handed act he did was 
invariably done above-board, and as invari- 
ably plainly prompted by his sincere and 
ferocious belief in himself, —a belief, be it 
said, more often justified than not. And 
when we read of hostile manifestoes in 1805, 


setting forth his “austerity and aristocratic | 
habits,” his “years of professional conten- | 


tion and dominion in courts,’ and that 
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“under McKean the legislature was bullied 
and abused ; under Snyder it was caucussed 
and corrupted,” it is plain that the charges 
his enemies could bring against him were 
remote from anything in the nature of dis- 
honor. The gravest accusation to be found 
(and there does seem some ground for it) is 
of nepotism,—a practice that this nation 
began by thinking an abuse of trust in a 
public __ office-holder, 
and a few private per- 
sons think so sstill. 
His biographer, Mr. 
Buchanan, quotes a 
diverting extract from 
a journal of the time, 
in which under the 
title of “The Royal 
Family,” a list of such 
appointments is given 
as follows : — 


“Thomas McKean, — 
Governor. 

Joseph B. McKean, 
son, — Attorney-General. 

Thomas McKean, Jr., 
son, — Private Secretary. 

Thomas McKean 
Thompson, nephew, — 
Secretary of Common- 
wealth. 

Andrew Pettit, son-in- 
law, — Flour-inspector. 

Andrew Bayard, 
brother-in-law to Pettit, 
— Auctioneer. 

Dr. George Buchanan, son-in-law, — Lazaretto 
Physician. (This last appointment was pretty 
well open to criticism, as the appointee had been 
living in Baltimore for seventeen years, and was 
preferred immediately upon his arrival in Phila- 
delphia.) 

William McKennan, brother-in-law of T. Mc- 
Kean Thompson, — Prothonotary of Washington 
County.” 


McKEAN. 


There are several more on this list ; and 
it certainly looks a little as if the Governor 
had been of the opinion that blood was 
thicker than water. If he was one of the 
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pioneers of the spoils system, there are those 
in this country who should be grateful to 
the memory of their benefactor, even if they 
do not envy him the distinction. On the 
other hand, it is but just to inquire if the 
people who received such appointments were 
unfit for them; and that does not seem to 
have been the case, whereas, as will be seen 
in the course of this article, Pennsylvania 
owes her greatest Chief-Justice not only to 
Mr. McKean’s wisdom of choice, but also to 
his sticking to his opinion when the popular 
voice objected to the man he had chosen. 
And in the famous impeachment of Chief- 
Justice Shippen, Mr. McKean’s upholding 
Judge Brackinridge against the noisy dema- 
gogues of that day is another signal instance 
of his stanch rectitude and independence. 
The character of Thomas McKean is so 
marked, among the leading men in Pennsy]l- 
vania history, that the preceding general 
allusions to his times seemed worth making 
before coming to a particular account of the 
man himself. He was born in Chester 
County, March 19, 1734. He studied law in 
Newcastle, Delaware, and was clerk to the 
Prothonotary of the Court of Common Pleas. 
When twenty, he was admitted to the bar of 
Chester County. Among the many well 
known names from all parts of the country 
of those who subscribed to the first Ameri- 
can edition of Blackstone, printed in 1771, 
appears that of “Thomas McKean, Attorney 
at Law, Newcastle, Delaware.” Adamses, 
Cabots, Livingstons, DeLanceys, Pringles, 
Middletons, and many more are in that in- 
teresting list. Mr. McKean was admitted 
to practice in the Supreme Court in 1758. 
During these days he joined what was 
known as “ Richard Williams’ Company of 
foot.” A month after his admission to the 
Supreme Court, he went to London. It is 
plain that in spite of the practical sort of 
training which his legal experience thus far 
must have given him, he felt the need of 
a quality of education that could not be had 
on this side of the water. Until 1877 his 
sojourn at the Middle Temple was not 
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known ; but in that year the curious acci- 
dent of an old law-book’s turning up, in 
which was written “Tho. McKean, of the 
Middle Temple,” led to the discovery of his 
name in the records of that place, entered 
on May 9g, 1758. This lengthy schooling 
equipped him in the law as none of his pre- 
decessors had been, and enabled our Stat& 
reports to start off after the Revolution with 
such admirable decisions, that no less a per- 
son than Lord Mansfield wrote to Chief-Jus- 
tice McKean after reading the first volume 
of Dallas: “ They do credit to the court, the 
bar, and the reporter. They show readiness 
in practice, liberality in principle, strong 
reason, and legal learning.” Another con- 
temporary wrote: “I had a high esteem for 
him, believing him to be a very honest man, 
although a very violent one, who had no 
command of his temper, but spoke what- 
ever he thought upon all occasions.” 

An incident that occurred when McKean 
was forty years old will give a notion of his 
keen and aggressive personality. He was 
counsel ina slander suit for the defendant, 
who bore the happily apt name of Buncom, 
and the plaintiff's case was so clear that Mc- 
Kean made no attempt to dispute the facts. 
Instead, he brought out an army of witnesses, 
who testified that his client was such a noto- 
rious liar that no man in Chester County (his 
dwelling-place) believed anything that he 
said. This led to the conclusion that the 
plaintiff’s good name could not possibly be 
damaged by a word that came from the 
defendant’s mouth, and the verdict was ac- 
cordingly for the defendant! By this time, 
1774, Mr. McKean had held nine public 
offices, many of them of great responsibility ; 
and national politics now called him to fur- 
ther and more important duties. He had 
already, in 1765, been a marked figure in con- 
nection with the Stamp Act Congress, to- 
gether with Czesar Rodney (his right-hand 
man), from Delaware, James Otis, Timothy 
Ruggles (who was its President), and oth- 
ers. The upshot of this is characteristic of 
McKean and discreditable to Ruggles. Both 





were on the committee appointed to prepare 
an address to the Commons. On the last 
day, after suspicions of defection had been 
for some time in the air, several refused to 
sign the proceedings, Ruggles among them. 
McKean demanded his reasons, which he re- 
fused to state, — an anomalous attitude for 
the presiding officer. Pushed hard, he ex- 
plained at length that “it was against his 
conscience.” Then in 
the meeting Mr. Mc- 
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of the Whole that the Colonies were free, 
Delaware came near counting as a zero, it 
was thanks to him that she gave her voice 
in favor of liberty. Read, Rodney, and Mc- 
Kean were the three delegates. Read voted 
‘no,’ McKean ‘ aye;’ but Rodney was absent. 
Upon this, his friend McKean despatched an 
express to him down in Delaware, and Rod- 
ney started instantly for town. On the great 
4th he marched into 
the State House in 





Kean rose to his tall 
length, and fixing a 
cold, hard eye on his 
victim, made such a 
number of embarrass- 
ing plays on the word 
“conscience,” that the 
sickened Ruggles 
challenged him, and 
he accepted promptly, 
—to find by morn- 
ing’s light that his 
conscientious adver- 
sary had decamped 
from New York. 
Rodney and Mc- 
Kean again appeared 
together as delegates 
from Delaware to the 
Continental Congress 
of 1775; and soon 
McKean was on the 
Secret Committee, 
active in procuring 
money and arms. 
private in “‘ John Little’s Company ;’ 
the year following, “Colonel Thomas Mc- 
Kean” appears with the Fourth Battalion 
among the Associators,—a military body, 
the members of which volunteered their ser- 
vices at the first, but whose code was soon 
made compulsory by the Assembly. During 
the following weeks Mr. McKean took an 
energetic and unswerving part in every pub- 
lic act that led to the Declaration of Inde- 








pendence ; and when on the 2d of July, in | 
the vote on the Resolution in the Committee | 


JARED INGERSOLL. 


He was enrolled as a | 
and | 


his boots and spurs, 
and splashed with 
mud, just in time to 
cast Delaware’s vote 
for Independence. 
And then, as we know, 
on “a warm sunshiny 
morning,” at eleven 
o'clock, John Nixon 
came out on a balcony 
at the Hall, and read 
the Declaration to the 
cheering crowd, while 
the old bell clanged 
away in the tower 
above. 

About this bell it 
is curious to remem- 
ber that the Quaker 
opponent of war, Isaac 
Norris, was responsi- 
ble for its famous 
motto. He was far 
from dreaming of the 
battle-thrill that was destined to pervade its 
words. The following letter, dated Nov. 1, 
1851, explains itself: — 








RESPECTED FRIEND, ROBERT CHARLES, — The 
Assembly having ordered us (the Superintendents 
of the State House) to procure a bell from Eng- 


| land. . . we take the liberty to apply ourselves to 


thee to get us a good bell. . . . Let the bell be 
cast by the best workmen. . . with the following 


| words well shaped in large letters round it, viz. : 


By order of the Assembly of the Province of Penn- 
sylvania, for the State House in the City of Phila- 
delphia, 1752 
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And underneath, 


Proclaim Liberty through all the land to all the 
inhabitants thereof. — Levit. xxv. Io. 


This is signed by Isaac Norris and the 
Committee. Then, after all their pains over 


the weights, casting, cost, and shipment of | But a fair look at Revolutionary times will 


the bell, on the roth of March, 1753, Mr. 


Norris “‘ had the mortification ” to hear “ that | 


it was cracked by a stroke of the clapper 
without any other violence, as it was hung 
up to try the sound. ... Upon which two in- 
genious workmen undertook to cast it here, 
and I am just now informed they have this 
day opened the mould and have got a good 
bell.” 

Here is the bill for the hanging of this 
good bell: — 


PHILADELPHIA, April 17, 1753- 
THE PROVINCE, 
To Epmunp Woo ey, Dr. 
For sundrys advanced for raising the Bell 
Frame and putting up the Bell. 


A peck of Potatoes, 2s. 9@., 14 lbs. Beef 
at 4s. 8d., 4 Gammons, 36 lb. at 6a.-18s. £1 
Mustard, Pepper, Salt, Butter . . © 
A Cheese, 13 lb. at 6¢.-6s. 6d.; Beef 
30 lb. at 4d@.-1os.; a peck Potatoes, 
28. 7d. so. oe ee ek eo 
300 Limes, 14s. ; 3 Gallons Rum, of John 
Jones, I4s. > + © Ro we em 
36 Loaves of Bread, of Lacey, ye Baker 
Cooking and Wood, 8s. ; Earthenware and 
candles of Duchee, 13s. 4d. 


Ol 4 
A barrel of Beer, of Anthony Morris . 018 o 


£5 


13 10 


Errors excepted, Ep. WOOLEY. 


From the bountiful commissariat that this 
bill of the masons and carpenters reveals, it 
is plain that not Chief-Justice Chew only, 
but humbler citizens as well, fed richly, ac- 
cording to their station, in the town of Phil- 
adel phia. 
ing over the city has more than once 
offended the chilly nostrils of those who hail 
from Massachusetts Bay, and has drawn 
from that quarter trenchant reference to a 
well known observation about plain living 
and high thinking. The Yankees have re- 


proached the Quaker town for being in 
Boeotia, while they allot their Puritan city a 
territory in Parnassus. The cause of this 


| may be that Philadelphians do not write about 





This aroma of flesh-pots hang- | 


themselves, or that New-Englanders do not 
read about anything but New-Englanders. 


show that high thinking went on in Pennsyl- 
vania full as actively as it did in Boston ; and 
that when it was over for the day, they sat 
down and dined well enough to draw the 
slightly contemptuous note from John Adams 
about Benjamin Chew’s “turtle and every 
other thing, flummery, jellies, sweetmeats, of 
twenty sorts.” Mr. Adams would seem to 
have entertained the lean notion that think- 
ers must not enjoy life. But, on the other 
hand, let it be confessed that plain thinking 
and high living are what the present century 
chiefly records for Philadelphia, to contrast 
with the stately achievements of Emerson 
and Webster and Hawthorne; and when it is 
recollected that among many other early 
progressive steps, the honor of starting the 
first medical school and the first hospital in 
the country belongs to Philadelphia, one is 
at a loss to account for that bovine spirit 
of unenterprise which later took possession 
of the community, caused solemn opposition 
to the introduction of gas in the streets, led 
citizens complacently to believe those who 
told them that one railroad in a town was 
better than two, and in general has made 
Philadelphia municipally and commercially 
the laughing-stock of East and West. 

In the autumn of 1776 Sir William Howe’s 
threatening approaches, and the continual 


| obstructions placed by the Quakers in the 


road of war, heartened the Tories up; and 
they took to loud singing of ‘God save the 
King,” in taverns. The hand of Thomas 
McKean fell heavy upon these minstrels, 
and fourteen arrests of reputable citizens 
quickly followed. But the Quaker mind be- 


| came duly skilful to reconcile defence and 


peace doctrines. A member of the sect in 
after years found himself upon a vessel at- 
tacked by an enemy. Peering casually over 





the ship’s side, he observed a foe hanging 
and climbing up by a rope that dangled over 
the ocean. With his knife he immediately 
cut the rope short off, saying amicably to 
the man, “ Friend, thee may have that.” 

Mr. McKean’s whole-souled and efficient 
services in the cause of liberty very natu- 
rally produced for him a bitter antagonism 
which vented itself in many lampoons. 
Major André is the 
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“When the associators were discharged I re- 
turned to Philadelphia, took my seat in Congress, 
and signed the Declaration on parchment. ‘Two 
days after I went to Newcastle, joined the Con- 
vention for forming a Constitution for the future 
government of the State of Delaware (having been 
elected a member for Newcastle County), which I 
wrote in a tavern without a book or any assistance.” 


There is almost conclusive evidence that 
he took a single night 
to do this. This Con- 





author of one, a 
“Dream,” the hits of 
which in regard to 
“Jackey Jay, Paddy 
McKean, and other 
rebellious * * * were 
excellent,” according 
to a sympathetic con- 
temporary. McKean, 
in Hades, was likened 
to Jeffries, and in the 
shape of a blood-hound 
flogged forever by 
Roberts and Carlisle. 
It seems the proper 
moment to say that 
Mr. McKean imagined 
he resembled Lord 
Mansfield more than 
any other English 
judge. No two tem- 








stitution was unani- 
mously adopted the 
next morning. 

In the following 
year he was appointed 
Chief-Justice, with 
William Augustus At- 
lee, of Lancaster, and 
John Evans, of Ches- 
ter, as his associates. 
A law had been passed 
a few months earlier 
(Jan. 28, 1777) de- 
claring that all laws 
in force preceding the 
sundering of _ alle- 
giance should remain 
in force, both common 
and statute law, except 
such as were incon- 








peraments _ probably 
were ever more un- 
like. But it may be 
doubted if even Lord 


Mansfield could have steered a surer, firmer | 


course through the riotous and unsettled 
waste that followed the Revolution. Another 
satire of the time contains the following : — 
“Why are you banished from your comrades, tell ? 

Will none endure your company in hell ? 

That all the fiends avoid your sight is plain, 

Infamous Reed, more infamous McKean.” 

The most amazing piece of ability that is 
recorded of Mr. McKean is the circumstance 
of his writing the Constitution of Delaware. 
In a letter to Governor Rodney, August 
22, 1813, he says: — 


JOHN SERGEANT. 


sistent with indepen- 
dence. Three years 
later the High Court 
of Errors and Appeals 
was constituted. To this appeals could be 
made from the Supreme Court, but not un- 
less the subject-matter exceeded the value 
of four hundred bushels of wheat. The 
judges here were the president of the Su- 
preme Executive Council, the judges of the 
Supreme Court, the judge of the Court of 


| Admiralty, and three Commissioners who 


were thereafter commonly called judges. 


| At this time also the distinction between 


the judges of Common Pleas, Quarter Ses- 
sions, and Orphans’ Court was abolished, 
and the same judges sat for all, each exer- 
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cising the jurisdiction of the separate courts. 
This must have proved a bad economy, for 
such an arrangement holds no longer. The 
governor was to appoint in each county not 
fewer than three, nor more than four judges. 
The State was to be divided into circuits of 
not more than six, nor fewer than three 
counties. A President Judge was to be 
appointed for each circuit, who acted also as 
President Judge of each court in his district. 
The President and Judges were necessary 
for holding Common Pleas, Oyer and Ter- 
miner, and general jail delivery. Any two 
of the judges of the Court of Common Pleas 
—not necessarily including the President 
Judge — might hold a court of Quarter Ses- 
sions, Orphans’ Court, or Registers’ Court. 
Existing commissions were to remain in force 
until the expiration of the terms. After 
that the judges were to be appointed for 
good behavior. 

When the utter dislocation of all things at 
that time is remembered, Lord Mansfield’s 
finding that Chief-Justice McKean’s decis- 
ions showed “liberality . . . strong reason 

. and legal learning” becomes a very 
high commendation. These cases are of 
some historic interest. 

Respublica v. Abraham Carlisle, 1 Dallas, 
39. Indictment for treason. The defendant 
took a commission, under the King of Great 
Britain, to watch and guard the gates of the 
city of Philadelphia. This and the following 
belong to the year 1778. Respublica v. John 
Roberts, 1 Dallas, 42. Indictment for high 
treason. 

By the Court: “There is proof of an 
overt act, that the prisoner did enlist, and 
evidence is now offered to shew that he also 
endeavored to persuade others to enlist, in 
the armies of the enemy. But we are of 
opinion that the word persuading, used by 
the legislature, means Zo succeed, and that 
there must be an actual enlistment of the 
person persuaded, in order to bring the de- 
fendant within the intention of the clause. 
2 Lord Ray. 889. 

‘“‘ The evidence offered, however, is proper 





The Green Bag. 


to shew guo animo the prisoner himself joined 
the British forces.” 

The execution of both these men called 
forth, among many others, the above quoted 
comments of Major André. The case of 
Wharton é7 a/. v. Morris e¢ a/. 1 Dallas, 133, 
1785, is interesting for many reasons. It 
brings up equitable jurisdiction; involves 
among the parties and their counsel the well- 
known names already mentioned, and also 
those of Willing, Wilcocks, Sergeant, Lewis, 
Gouverneur Morris, and Ingersoll ; and raises 
the question of what is “current money.” 

Other cases of a technical interest should 
be briefly referred to. The Chief-Justice’s 
language is given in each. “I recollect one 
case in the books upon this point; and that 
is that an acknowledgment of a debt after 
suit takes it out of the Statute of Limita- 
tions.” ‘It is the opinion of the court . . 
that the common law of England has always 
been in force in Pennsylvania; that all stat- 
utes made in Great Britain before the settle- 
ment of Pennsylvania have no force here 
unless they are convenient and adapted to 
the circumstances of the country.” What 
would he have said about Quia Emptores? 
“An alien enemy has no right of action 
whatever during the war; but by the law of 
nations, confirmed by universal usage, at the 
end of the war all the rights and credits, 
which the subjects of either power had 
against the other, are revived ; for during the 
war they are not extinguished, but merely 
suspended. If, also, a conquered country is 
ceded, the old possessors are entitled to their 
estates ; and when any country is conquered, 
the possessors are not deprived of their es- 
tates, but only change their masters. This 
is clearly the case between two independent 
powers, but how will the case be between 
this country and Great Britain at the close 
of the war? Why, had we been conquered, 
our lives and all our property would have 
been the forfeit; but even as the business 
now stands (1782), the subjects of Great 
Britain may, perhaps, claim a revival of the 
debts due to them from the citizens of Amer- 
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ica, whilst we, by their acts of parliament, 
are debarred of the like privilege. It is hard 
that the people of America should during the 
war receive continental money for specie, 
and at the end of it be deprived of the debts 
due from them from abroad, whilst they are 
obliged to pay the debts due from them to 
British subjects. Unless some care is taken, 
this may be the case. I would hope, there- 
fore, that the assem- 
blies of the different 
States will think seri- 
ously of it; and with 
a view it may be at- 
tended to, I have given 
this hint upon the pres- 
ent public occasion.” 

This sort of utter- 
ance was distasteful to 
one whose views dif- 
fered politically ; and 
upon this or another 
similar occasion a man 
in the court-room made 
an offensive remark 
about the Chief-Jus- 
tice, whose expression 
remained as if he had 
not heard it. He pre- 
sently adjourned the 
court, however, and 
striding down to the 
man, said, ‘Sir, on 
that bench up there I 
am the Chief-Justice 
of Pennsylvania, and unable to take notice 
of merely personal impudence ; but on this 
floor I’ll have you know I’m Thomas Mc- 
Kean, and ready to break your neck or give 
you any other satisfaction of the sort you 
please.” 

In the case of Oswald he said: “Some 
doubts were suggested whether even a con- 
tempt of the court was punishable by attach- 
ment. Not only my brethren and myself, but 
likewise all the judges of England, think that 
without this power no court could possibly 
exist ; nay, that no contempt could indeed be 
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committed against us, we should be so truly 
contemptible. The law upon this subject is 
of immemorial antiquity, and there is not any 
period when it can be said to have ceased or 
discontinued.” 

He had issued a warrant against Col. 
Robert L. Hooper, deputy quartermaster, 
charging him with having libelled the magis- 
trates in a letter to Gouverneur Morris; and 
directing the Sheriff 
of Northampton 
County to bring the 
said Hooper before 
him at Yorktown. 
General Green wrote 
the Judge that he 
could not consent to 
Hooper's absence. 
McKean replied :— 

“T do not think, sir, 
that the absence, sick- 
ness, or even death of 
Mr. Hooper could be 
attended with such 
consequences that xo 
other person could be 
found, who could give 
the necessary aid upon 
this occasion; but 
what attracts my atten- 
tion the most, is your 
observation that you 
cannot, without great 
necessity, consent to 
his being absent. As to 
that, sir, I shall not ask your consent, nor that 
of any other person, in or out of the army, 
whether my precept shall be obeyed or not, 
in Pennsylvania.” 

Mr. McKean wore, when presiding, a scar- 
let gown and cocked hat. His height, his 
grim lip, and cold steady eye, with his formi- 
dable nose, give him an appearance much like 
that of Washington, and more like that of a 
veteran bird of prey. The offices of Chief- 
Justice and of Governor did not lose dignity 
through his holding of them; to his concep- 
tion of the respect that should hedge the man 
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that represents in his person a sovereign 
State, Pennsylvania owes more than to that 
interpretation of dignity that led a chosen 
governor to walk up from the railroad to his 
inauguration with his grip-sack in his hand. 
To wear a scarlet coat in these late plain 
days would have been scarcely more ridicu- 
lous than such a burlesque of “ simplicity.” 
Thomas McKean’s acts, language, appear- 
ance, and handwriting are all of a consistent 
and vigorous individuality. He could hardly 
have been a conciliatory person. But it is 
recorded of him that on being addressed in 
a petition as “The Right Honorable the 


Lord Chief Justice,” he corrected the sur- | 
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| 





plusage more mildly than most mistakes he | 
dealt with, saying, “ These are, perhaps, more 
titles than I can fairly lay claim to, but the | 


petitioner has erred on the right side.” 
Gouverneur Morris, one day speaking be- 


fore him in some fashion displeasing to “ The | 


Right Honorable,” was suddenly commanded 
to take his seat. “I will cease speaking,” 
said Mr. Morris ; ‘but whether I shall sit or 
stand depends upon my own convenience, 
and I prefer to stand.” 

A leading attorney began a motion by ex- 
plaining that the novelty of its subject was 
such that he was uncertain of the appropriate 
form for it. ‘If you don’t understand how 
to make a motion, you had better consult 
your books and learn,” said the Judge. 


One day at Harrisburg, a mob outside the | 


court disturbed him, and he ordered the 
sheriff to disperse them. 

“T cannot do it,” stammered the sheriff. 

“Why do you not summon your posse ?” 
pursued his honor, raising his voice to a 
roar. 

“T h-have summoned them, but they are 
ineffectual,” the miserable man replied. 


| to the gate-keeper. 





“Then, sir, why do you not summon 
| when impeached, and his three elections are 
| | 


me ?” 
The officer braced his tottering faculties, 
and finished, “I do summon you, sir.” 


manded. 


And upon this, up reared the scarlet Mc- | 
Kean, and descending, suddenly loomed tre- | 


mendous on the rioters, and seized a couple 





by their throats. The horrified remainder 
evaporated, and Justice remounted her 
pedestal. 

When Mr. McKean became governor in 
1799, his fulfilment of those new duties was 
equally robust. Having vetoed a bill, the 
Legislature waited upon him and diffidently 
urged his reconsideration. The Governor 
took out his watch. “Will you please to 


| put her to rights?” he remarked to the 


chairman, who protested he was a carpenter 
and unfitted for the task. The others of the 
committee each declined, for similar reasons. 
The Governor affected surprise, observing 
that any watchmaker’s apprentice could do 
it. Then he informed the committee that he 
had spent a quarter of a century on the law. 
“Yet you, who can’t wind this little watch, 
become lawyers all at once and presume to 
instruct me in my duty.” Mr. McKean de- 
clined to pay toll one day, driving through a 
turnpike bar. “I am the Governor,” he said 
This custom was re- 
peated till the man complained to the com- 
pany, and received instructions to make no 
exceptions in the matter of toll-paying. The 
next time Mr. McKean came, he found the 
bar closed. “I’ve told you before I’m Gov- 
ernor McKean,” he shouted to the keeper. 
“Well, you may be Tom McKean or Tom 
the devil, but you're not going through that 
gate till ye pay.” The potentate at this took 
out a dollar and flung it on the ground. The 
toll-man went to his till, returned with the 
proper change, accurately set it down on the 
spot whence he had picked up the dollar, 
and then opened the bar. It is not reported 
whether the Governor descended to glean 
his small silver, or whether he waived this 
exactness and drove on. 

Naturally, such a person had bitter oppo- 
nents. But he triumphed even signally 


sufficient evidence of the esteem he com- 
To him, as has been said, Penn- 
sylvania owes the appointment of the most 
deeply learned and widely cited Chief-Justice 
she has produced. When Governor McKean 
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nominated William Tilghman, a number of 


citizens waited on him, and informed him | 


they came as representatives of the Demo- | 


cratic party. His honor made a profound 
bow, and asked what the great democracy 
desired. The appointment of a man more 
in accordance with their wishes, they said. 
“Indeed,” said Mr. McKean, “ inform your 
constituents that I bow with submission to 
the will of the great democracy of Philadel- 


phia, but, by God! William Tilghman shall | 


be Chief-Justice of Pennsylvania.” 
Before leaving this firm friend of indepen- 


dence, a more genial glimpse of his character | 
| the law of his State more lasting than any 


will be seen in the following document : — 


By defire of 
GOVERNOR M’KEAN, 
Who means to honor the Theatre with his prefence, 
THIS EVENING, January 2, 1800, 
At the Houfe of Mr. Lenegan, in Eaft King ftreet, 
Lancafter. At the Sign of the White Horfe. 
Ladies & Gentlemen of Lancafter are refpectfully 
informed, that this evening will be prefented the 
greateft variety of amufements that had ever been ex- 
hibited in this town, confifting of Pantomime, Singing, 
Hornpipe-Dancing, Tumbling, SPEAKING, &c. &c. 
And in particular an Indian WAR and SCALP 
Dance, by Mr. Durang and Mr. F. Ricketts. 
Doors to be opened at fix and the performance to 
begin at 7 o’clock. 
Tickets to be had at Mr. Lenegan’s and at Hamilton’s 
Printing- Office. 


| 
| 





Ladies and Gentlemen who with to engage feats | 
may have them on calling upon Mr. Rowfon at the | 


Theatre. 
Rowson & Co. 


Thomas McKean died on the 24th of June, 
1817, eighty-three years old; an arrogant, 
patriotic, and indomitable man. 

Edward Shippen, “utter barrister of the | 


Society of the Middle Temple,” was commis- 
sioned Chief-Justice Dec. 18, 1799, to suc- 
ceed Thomas McKean, who had been elected 
governor. At this time Mr. Shippen was 
seventy years old, and had had fifty-three 
years of legal study and experience. He had 
- been a leader of his bar; and Judge of the 


Vice-Admiralty Court, President Judge of 
the Common Pleas, and Judge of the High 
Court of Errors and Appeals, before he came 
to preside over the Supreme Court. His 
political opinions, and also undoubtedly his 
widely different nature, prevent any compar- 
ison of his public services with those of 
Thomas McKean, outside of the law. His 
life was spent in a quiet attention to his pro- 
fessional duties; and the great number of 
these, and the manner in which he performed 
them, gave him the security of knowledge 
and judgment as Chief-Justice that caused 
Mr. McCall to count his good influence upon 


save that of McKean and Tilghman. He 
exercised a timely and sagacious conserva- 
tism at a time when the Common Law, with 
all other things English, was in danger of 
falling into disrepute ; and his learning and 
common-sense helped to preserve it as an 
organic structure and at the same time fit it 
to the special needs of the Commonwealth. 
It is interesting to read this statement in his 
opinion in Lessee of Morris v. Smith, 1 
Yeates, p. 244. “There was a time within 
my remembrance, when lawyers held that 
common recoveries for docking estates tail 
could not be legally suffered in Pennsyl- 
vania; and the first that was suffered will be 
found among the records of the Common 
Pleas, in my handwriting, when a young 


| student.” 


The following letter was addressed to his 
father by Mr. Shippen when he was twenty- 
one years of age: — 

PHILADELPHIA, June 8, 1750. 


Hon’p Sir, — My mind has been much em- 


| ployed for about a Twelvemonth past about an 


| affair, which, though often mentioned to you by 


| others, has never been revealed by myself... . 
| Miss Peggy Francis has for a long time appeared 
| to me the most amiable of her sex, and tho’ I 


might have paid my addresses, possibly with suc- 
cess, where it would have been more agreeable to 
you, yet as Our Affections are not always in our 
Power to command, ever since my acquaintance 
with this young Lady I have been utterly incapable 
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Passmore, smarting under some exceptions 


of entertaining a thought of any other... . If I | 
had obtained a Girl with a considerable fortune, no 
doubt this world would have pronounced me hap- 
pier ... but.. 


am anxious to know my Fate. 


The impeachment of Chief-Justice Ship- 
pen, along with his associates Yeates and 
Smith, JJ., is the most 
interesting event of 
his history. The re- 
port of their trial and 
acquittal fills 491 
pages. The direct 
cause of the proceed- 
ings was the court’s 
committing a man for 
contempt. Chief-Jus- 
tice McKean’s view of 
this power in a court 
to enforce its dignity 
has been seen. It was 
a power peculiarly 
necessary in the early 
independence of the 
nation. 

An ignorant and ag- 
gressive spirit in the 
Assembly produced in 
the mind of that body 
the hallucination that 
its enactments could 
not be weighed by 
the judges and found 
wanting on the score of constitutionality. 
These legislators were slow in learning their 
place; and were continually galled at feeling 
the judicial check put upon their raw meas- 


ures. There were members of the Assembly | 


in those days who knew their constituents 
would like them all the better for taking a 
fling at decency. Hence, on the 28th of 
February, 1803, these saloon patriots pre- 


sented a case “ pregnant with so many alarm- | 
ing consequences to the rights and liberties of | 
the people,” that it took some two thousand | 
' an ancient housekeeper of the Shippens, 


words to say what it was. A certain Thomas 


WILLIAM TILGHMAN. 


taken in a case he had against one Bayard 


| and another, wrote up a notice on a coffee- 
- I must beg here to say I ama | house in which his opponent was character- 
better Judge for myself. . . . Be pleased, sir, to | 


let me know your sentiments of this affair. . . . I | 


ized as a liar, etc., and an implication made 
that by the court’s help he was resorting to 
every “device” to keep him three months 
more without his money. He was com- 
mitted for contempt for thirty days ; upon 
this there was a 
clamor about the 
“odious doctrine of 
contempt,” the “hated 
and exploded” Eng- 
lish common law, and 
much else. Several of 
the reputable lawyers 
declined to touch the 
people’s case. The 
justices were defended 
by Mr. Dallas and 
Mr. Ingersoll. Dur- 
ing the proceedings, 
which lasted into 1805, 
Brackenridge 


Judge 
was appointed to the 


bench. He had not 
been included in the 
impeachment, but sig- 
nified his opinion that 
the law justified the 
court’s action, and re- 
quested to share the 
fate of his brethren, 
if they were guilty. 
The Legislature instantly asked Governor 
Thomas McKean to remove one so offensive 
to the people. Promptly getting a refusal 
to this monstrous demand, they called his 
attention to the phrase in the Constitution 
“may remove,” informing him that in such 
cases it meant “ must remove.” “I'll have 
you know,” said Thomas McKean, that “may” 
sometimes means “won't.” On Monday, 
Jan. 28, 1805, the justices were acquitted. 
Few anecdotes are told of the Chief-Jus- 
tice ; but Mr. Lewis records that Molly Cobb, 
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was of opinion that “it ought to be wrote | faculty of looking a man in the eye and 


upon his tombstone that he was a good pur- 
wider for his family.” Late in 1805 he re- 
signed from the bench, and within a year he 
died. Ata meeting of the bar, over which 
Mr. Ingersoll presided, it was unanimously 
resolved that the gentlemen of the bar at- 
tend the Chief-Justice’s funeral, and wear 
“crape on the left arm for thirty days, as a 
testimony of the re- 
spect they bear to his 
memory. Hor. Bin- 
ney, Sec’ry.” 

On Feb. 28, 1806, 
William Tilghman was 
commissioned Chief- 
Justice of Pennsyl- 
vania; and it is to be 
counted the highest 
piece of good fortune 
which has fallen to our 
Supreme Court that 
such a man_ should 
have presided over it. 
He not only carried on 
the line of sound and 
well considered deci- 
sions begun by Mc- 
Kean and Shippen, but 
outstripped them both 
in the lucid perma- 
nence of his legal ut- 











appearing to listen without hearing a word 
he said. 

Very little need be related of William 
Tilghman’s life ; the flower of it —his con- 
tribution to the welfare of mankind — is 
“the contents of twenty volumes of reports, 
and upwards of two thousand judgments, 
most of them elaborate, all of them suff- 
ciently reasoned, very 
few upon matters of 
practice or on points 
of fugitive interest.” 
This is what Mr. 
Binney records of the 
Chief-Justice, of whom 
he also says, “ The 
force of his intellect 
resided in his judg- 
ment.” He was born 
August 12, 1756; re- 
ceived, like Shippen, 
a classical schooling ; 
studied his first law un- 
der Benjamin Chew ; 
was a great reader, 
and during this early 
time educated a 
younger brother, com- 
ing in 1783 to the 
Maryland bar. 

In the case of Hol- 








terances. He was un- 

doubtedly the ideal 

Chief-Justice. Widely 

different from McKean’s lusty discourtesy is 
the patient and attentive manner for which 
Tilghman was conspicuous during arguments. 
His way was to hear every man to the end, 
nor to lose a word that either side had to say. 
And it may be presumed this method of care 
and just balancing has carried Tilghman’s 
authority into foreign jurisdictions as safely 
as the learning with which his fine-reasoned 
opinions are equipped. It is certainly a 
more dignified tradition for a judge to leave 
behind him than Gibson’s humorous but 


HORACE BINNEY. 





lingsworth e¢ a/. v. Vir- 
ginia, 3 Dall. 378, 1798, 
the first point raised 
by William Tilghman (with him, Rawle) is 
singular enough to be noted here. The de- 
cision of the Court in the case of Chisolm, 
Ex’r, v. Georgia, produced the following 
amendment to the Constitution of the 
United States : “ The judicial power of the 
United States shall not be construed to 
extend to any suit in law and equity, com- 
menced or prosecuted against one of the 


| United States by citizens of another State, 
or by citizens or subjects of any foreign 
| State.” 


Lee, Attorney-General, submitted 


flippant assertion that he had acquired the | this question to the United States Supreme 
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Court, — whether the amendment did or did 
not supersede all suits depending, as well as 
prevent the institution of new suits against 
any one of the United States by citizens of 
another State? 

Tilghman, arguing the negative, said: 
“The amendment is void. Upon an in- 
spection of the original roll it appears to 
have never been submitted to the President 
for his approbation. The Constitution de- 
clares that ‘every order, resolution, or vote 
to which the concurrence of the Senate and 
House of Representatives may be necessary 
(except on a question of adjournment) shall 
be presented to the President of the United 
States ; and before the same shall take effect, 
shall be approved by him, or being disap» 
proved by him, shall be repassed by two 
thirds of the Senate and House of Repre- 
sentatives.’ Now, the Constitution likewise 
declares that the concurrence of both Houses 
shall be necessary to a proposition for amend- 
ments. The concurrence of the President is 
required in matters of infinitely less impor- 
tance ; and whether on subjects of ordinary 
legislation or of constitutional amendments, 
the expression is the same, and equally ap- 
plies to the act of both Houses of Congress.” 

There seems to be no escape from the 
above argument, except through the con- 
struction of the words “ resolution, or vote.” 
Of course it is improbable that there was any 
intention that the President could veto an 
amendment, but Justice Chase dismissed 
Tilghman’s objection too briefly in not allow- 
ing any discussion upon it. See the note on 
page 381. 

Mr. Tilghman became a judge first in John 
Adams’s United States Circuit Court, and 
then President of the Common Pleas, July 
1, 1805. Within a year from that, Governor 
McKean selected him to be Chief-Justice. It 
is said that for more than ten years he de- 
livered an opinion in every case but five, ill- 
ness preventing his hearing four of these, and 
a death in the family the remaining one. He 
was not a vigorous man; being of delicate 
make, the voice and eye somewhat mild, 





and with much gentleness of bearing. In 
the opinions of McKean and of Gibson is 
found a strong flavor of the individuals that 
wrote them. The infused personality over- 
bears the abstract qualities, till often through 
the law that is undoubtedly there you see 
the man plainer than the principle he is an- 
nouncing. But Tilghman’s writing is of that 
highly impersonal, clear, and colorless sort 
apt to come from an organism more intellect- 
ual than animal. His sentences seem like 
the inevitable spinning of a well ordered 
machine. Such an absence of the personal 
equation will give results more secure, if 
less picturesque, than if they bore the taint 
of paradox that has been found by some in 
Gibson’s work. As these cases are of tech- 
nical rather than of historic interest, in- 
stances shall be no more than referred to in 
this place. The following may all be found 
in 3 Binney, and some are good illustrations 
of peculiar Pennsylvania law, and all of the 
Chief-Justice’s simple and yet thorough 
manner of demonstrating the pertinent legal 
propositions of a case. Murray v. Wil- 
liamson, 135. The equitable owner of a chose 
in action, though unable to sue in his own 
name, may set it off against the obligor who 
brings covenant upon an indenture of lease 
to recover rent in arrear. Lessee of Findlay 
v. Riddle. The rule in Shelley’s Case does 
not apply where a devise was “to my son 
A ...during his natural life. . . and after his 
decease, if he shall die leaving lawful issue 

. . to his heirs as tenants in common, and 
their respective heirs . . . forever. But in 
case A shall die without leaving lawful issue 

.. to my son B.... his heirs .. . for- 
ever.” Judge Tilghman takes less than a 
single page to make this clear ; Judge Yeates 
occupies from pages 148 to 161 to explain 
the same thing in an appeal from the Chief- 
Justice’s decision. Lessee of German v. 
Babbald, 304. Parol evidence may be given 
to establish a trust which arises by implica- 
tion of law. Wells v. Tucker, 366. A dona- 
tio mortis causa to the wife for another’s use 
is good. 
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Mr. Binney sums up the Chief-Justice’s | 


more important services: his interpretation 
of the Statute of Limitation in Assumpsit ; 
his placing in the Commonwealth the prop- 
erty of the beds of navigable rivers ; his 
shaping of the Land Office system ; and his 
establishing the administration of Equity 


through Common Law forms. He also wrote | 


the report of the judges upon which of the Eng- 
lish statutes were to 
be held as already in 
force in Pennsylvania, 
and what others were 
to be incorporated in 
the law of the State. 
As might be supposed 
in a man whose re- 


finement bred diffi- 


dence and distaste for 
theconspicuous, Tilgh- 
man disliked thescenic 
effects with which Mc- 
Kean had invested the 
of Chief-Jus- 


office 
tice. It had been Mc- 
Kean’s wont not to 
walk to thecourt-room, 
but to proceed there. 
Each morning the 
sheriff with his rod of 
office, and other offi- 
cials, would assemble 
outside the Chief-Jus- 
tice’s lodgings, who 
thereupon descending 
in his scarlet gown and great cocked hat, 
went to the court-house escorted with much 
circumstance. Tilghman swept all this away, 
and walked like any other man. But Mr. 
McKean was the nearer right of the two. 
To be sure, such pomp tickled his personal 
relish for power, but it also marked his 
office with pictorial dignity; and pictorial 
dignity is not to be underrated. Mr. 
McCall, whom it was impossible to meet 
even once without gaining a respect for him 
which subsequent acquaintance could only 
heighten, has said: “ I am one of those who 
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believe that the externals of justice have 
something to do with its efficient administra- 
tion; and that the barriers of outward form 
cannot be entirely thrown down without be- 
getting a familiarity between the bar and the 
bench alike injurious to both ; and endanger- 
ing that feeling of deep reverence for the 
Judiciary which belongs to the morals of the 
citizen, as it does to the creed of the law- 
yer.” Deep reverence 
for anything is sup- 
posed by many Ameri- 
cans to be an invasion 
of their liberty and 
self-respect. But who- 
ever thinks that you 
can reconcile with re- 
publican simplicity a 
decent outward man- 
ner of conducting what 
is in itself solemn, 
must have been glad to 
see the Pennsylvania 
Supreme Court lately 
return a little to robes 
of state, and adopt a 
dignified and simple, 
but distinguishing cos- 
tume. The result is 
all that could be de- 
sired, both as to sim- 
plicity and fitness. It 
is to be regretted that 
the new and very com- 
fortable rooms in the 
Public Buildings, of which the Court was 
lately put in possession, should be decorated 
in a way at once so inappropriate and so vul- 
gar. The expensive and staring slabs, the 
trivial statuettes, the intricate and fulsome 
chandeliers and ceiling, and the pitiful light 
gray-green hangings make the place seem 
the performance of some milliner, and not a 
first-rate one. The occasion of putting the 
Court in possession of these rooms will be 
remembered by those who had the privilege 
to witness it. It is not often that a basket 
of roses is offered to a Chief-Justice as he 
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sits. 
stance of what the unlettered sometimes call 
fragrant delight. 

A brief anecdote of Mr. Tilghman shows 
that he too bad his notion of decorum. 
day the Court broke up without formally ad- 


This might be termed a modern in- | 


One | 


journing, the other judges scattering in a | 


haphazard and miscellaneous manner. “ Gen- 
tlemen,” said the Chief-Justice, mildly, from 
his chair, “shall we adjourn, run away, or 
resign?” It should also be recorded to 
Judge Tilghman’s honor, that he devised a 
scheme by which his slaves were gradually 
freed. He died on Monday, April 30, 1827. 

Since his work ended, sixty-four years are 
gone, and in that time has gone also all 
recollection of him that was contemporary. 
No one to-day goes down the street to court 
who can declare from a living experience of 
his excellence that “it will be long, very long, 
before we open our eyes” upon his like. So 
Tilghman’s voice and his way and his un- 


written words, and what of a man will sur- | 


vive him for the little while those who kept 


his company are still here to exchange mem- 
ories in the comfortable evenings, are all 


passed into silence. But quietly the books 
preserve and proclaim his unshaken and per- 
petual worth; and of him there is but a sin- 
gle verdict, —that he was the ideal Chief- 
Justice, the soundest that Pennsylvania has 


had, the one whose light shines steadily on | 


after the more brilliant blaze of reputations 








interest in providing new personal touches 
that reveal the judge as a man. 

This country boy was born, Nov. 18, 1780, 
in a steep, empty region among the moun- 
tains of Cumberland, where civilization had 
not begun to infest and destroy the healthy 
wilderness. Of this existence, shut away 
from towns and trade, he writes that “ fox- 
hunting, fishing, gunning, rifle-shooting, 
swimming, wrestling and boxing with the 
natives of my age, were my exercises and 
my amusements.” Let it be said, shortly, 
that he had a grandfather six feet eight 
inches high, and that his military father 
when in town “would be invited to four 
parties of an evening, and wherever he 
went, the men would follow, so much was 
he admired.” So young Gibson came 
rightly by his stature and his vivid personal 
attraction. It is plain that these days in the 
playground of the woods set that common 
ancestor of man, whom Mr. Stephenson has 
so well named “ Probably Arboreal,” stirring 
in the veins of the fox-hunter and fisherman. 
He never could have forgotten them wholly. 
The luxurious charm of their irresponsibility 
lurked and tingled somewhere in him, and 
long afterwards bubbled out into his solitary 
attempt at verse-making. Seeing his birth- 
place once again was the direct cause of this ; 
and when we find him speaking of “ the 
shade of the wildwood” and a “ fawn-footed 


| urchin,” we surprise the man of hot court- 


less remote has waxed and waned. Of him | 


there is a single verdict; of his picturesque | 


successor there are two. 

John Bannister Gibson was commissioned 
May 18, 1827. After him the 
changed, and the office was made elective, 
—‘“the heaviest curse,” observes Judge 
Porter, “ which in my judgment ever fell upon 
the people.” <A short sketch of Gibson, by 
Colonel Roberts, has lately been published, 
and from it are taken the account of his early 
life and certain anecdotes. But most anec- 


system | 
| there was singled out by the discerning eye 





dotes here to be given come straight from | 
those who talked with Gibson once, and to | 
whom many thanks are due for their friendly | 


rooms inwardly turning from their daily 
stench to the time when he was less useful 
to his fellows, but breathed a cleaner air. 
When he was about seventeen, he entered 
Jefferson College, Washington County, and 


of Judge Brackenridge, of whom mention 
has been made in connection with Chief- 
Justice Shippen’s impeachment. Bracken- 
ridge befriended him in a manner he never for- 
got. A few years later, while still a law student 
at Carlisle, he performed the surprisingly 
irrelevant feat of painting a very tolerable 
portrait of himself. A rainy holiday at home 
with his mother had kept him from his plans 
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of deer-hunting, and he accordingly substi- 
tuted the highly dissimilar occupation of 
making his own miniature in profile. Asa 
likeness it was found by his friends to be 
not a bad one, and it has been said to show 
a pronounced talent for the art, though, 
naturally, a talent somewhat in -the raw. 
This unschooled tendency never died out in 





him; and the consulting augurs who after- 
wards sat with Gibson 
were from time to 
time regaled by his 
improvised cartoons 
of the advocates who 
craved their attention 
in the court-room ; 
and the man _ who 
cleaned his drawer 
out after he had been 
sitting at Nisi Prius 
used to find numerous 
drawings which he 
had made on slips of 
paper during the trial 
of causes. 

In 1803 Mr. Gib- 
son, on motion of his 
preceptor Mr. Duncan 
(afterwards Judge), 
was admitted to the 
bar of Cumberland 
County. He went for 
atime to practise inthe 
town of Beaver, which 
he approached for 
the first time astride a diminutive horse, his 
long legs nearly aground. He was encoun- 
tered by a rustic upon a large white horse. 
The rustic was of a size appropriate to Gib- 
son’s pony, and pointed out how mutually 
fitting an exchange would be. Gibson hear- 
kened to the argument, paid a bonus, let his 
pony go,and rode on his new white horse to 
the tavern, whose landlord expressed surprise 
at the rider’s willingness to trust himself to 
an animal that was stone blind. He tolda 
friend in later life that when he went from 


WILLIAM M., 





Carlisle to Beaver to settle and practise law, 
10 


his hours had been spent in “reading East’s 
Reports and shooting black squirrels.” 
Of Gibson’s practice in country towns there 
seems little to relate, but that he filled the 
frequent leisure it brought him with another 
surprisingly irrelevant pursuit, that of play- 
ing the violin. Judge Porter suggests an 
imaginary sketch of the huge young barris- 
ter bending over his music in his solitary 
office while the rare 
client knocked at the 
door unheard. Music, 
like drawing, never 
deserted Gibson; but 
with his violin he ac- 
complished more seri- 
ous and experienced 
execution than he ever 
got from his paint- 
brush. By blood he 
was kin to Benjamin 
West, and to this his 
bent towards art may 
be possibly traced. 
When thirty, he was 
sent to the Assem- 
bly by the Democrats. 
Judge Porter records 
that he then was “con- 
siderably over six feet, 
with a muscular, well 
proportioned frame, 
and a countenance ex- 
pressingstrongcharac- 
ter and manly beauty.” 
From this time his contemporaries gave him 


MEREDITH. 


| an increasing attention, and it was not long 
| before he found himself appointed President 
| Judge of the eleventh judicial district. 
| was remarked that he showed much energy 
| in performing his duties, but a somewhat 


It 


hasty judgment. Haste was a temptation 
that years never wholly removed from him. 
Some three years later he was called to fill 
the place of his old friend Brackenridge as 
Associate Justice of the Supreme Court. 
He was now thirty-six; and Judge Porter, of 
whose essay be it respectfully said that 
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nothing so agreeable, temperate, and com- 
plete seems to have been written about Gib- 
son, observes that not before this (1816) does 
the Judge’s intellect seem to have been 
seriously roused. There was now, it may be 
supposed, less of the violin, less pleasant 
gossiping at taverns, and much more solitary 
confinement with Coke, whose influence 
upon him Judge Porter notices with empha- 
sis. In Algeo v. Algeo, 10 S. & R. 235, 
decided in 1823, we find an opinion of Gib- 
son, delivered in the absence of Tilghman, 
C. J. It is an early specimen of that power 
of condensed statement which the Chief-Jus- 
tice brought at last to such chiselled per- 
fection. Algeo v. Algeo raises one of the 
most interesting discussions that can occur 
in the law of contracts. A hires B to work 
during a specified period for an agreed total 
sum. Before the time is up, B “quits” vol- 
untarily it may be, or so compelled by A, 
against whom he now declares in the com- 
mon counts, and A pleads the general issue. 
Comparisons, whatever else they may be, 
are interesting; and it is worth while here to 
speak of another Chief-Justice’s opinion in a 
similar and famous case,— Britton v. Tur- 
ner, 6 N. H. 481. Judge Parker was so 
proud of what he wrote in that case, that he 
had his portrait painted with his finger in 
Volume 6 at its proper page. Both judges 
find previous decisions irreconcilable. 


to compensate the party as 
if the act were actually per- 
formed. There is 
never such a thing, in fact, 
as the promise laid in a 
general count : it is the con- 
sideration for which the 
promise is supposed to be 
made, that is the substan- 
tial groundwork of this ac- 
tion. But the considera- 
tion is not the execution of 
a contract, but services ren- 
dered or work and labor 
done, and this is the reason 
that this precedent contract, 
where there is one, must 
have been executed, the law 
implying a promise only 
from the acts of the plain- 
tiff and never from acts of 
prevention by the defend- 
amt. . . .« Im the ease 
before us, however, it is 
clear the plaintiff could re- 
cover a compensation pro- 
portionate to the time dur- 
ing which he was actually 
in the defendant’s service.” 


itself, because the service 
which was to entitle him to 
the sum agreed upon, has 
never been performed. . . . 
We hold, then, that where 
a party undertakes to pay 
upon a special contract for 
the performance of labor, or 
the furnishing of materials, 
he is not to be charged upon 
such special agreement un- 
til the money is earned ac- 
cording to the terms of it, 
and where the parties have 
made an express contract 
the law will not imply and 
raise a contract different 
from that which the parties 
have entered into, except 
upon some farther transac- 
tion between the parties. 
. But if, where a con- 
tract is made of such a 
character a party actually 
received labor or materials, 
and thereby derives a bene- 
fit and advantages, over and 
above the damage which 
has resulted from the breach 
of the contract by the other 
party, the labor actually 
done, and the value received 
furnish a new  considera- 
tion, and the law thereupon 
raises a promise to pay to 
the extent of the reasonable 
worth of such excesses 
; In fact, we think 
the technical reasoning, 
that the performance of the 
whole labor is a condition 
precedent, and the right to 
recover anything dependent 


From Gibson's Opinion (one 
page). 


“ Here the plaintiff below 
claimed to recover for the 
whole time for which he had 
been employed, on the 
ground that an act the per- 
formance of which has been 
prevented by the person for 
whose benefit it was to be 
performed, shall as to him be 
taken to have been actually 
performed. This holds so 
far as to give an action on 
the contract where actual 
performance would other- 
wise have been a condi- 
tion precedent; but not to 
create an implied promise 


From Parker’s Opinion (ten 
pages. ) 


“It may be assumed that 
the labor performed by the 
plaintiff, and for which he | 
seeks to recover a compen 


sation 
commenced under a special 
contract to labor for the de- 
fendant the term of one 
year, for the sum of one 
hundred and twenty dollars, 
and that the plaintiff has 
labored but a portion of 
that time,and has volunta- 
rily failed to complete the 
entire contract. It is clear, 
then, that he is not entitled 
to recover upon the contract 





in this action, was | 





upon it, — that the contract 
being entire there can be no 
apportionment, — and that 
there being an express con- 
tract, no other can be im- 
plied, even upon the sub- 
sequent performance of 
service,— is not properly 
applicable to this species of 
contract, where a beneficial 
service has been actually 
performed.” 


These parallel extracts, it is believed, are 
as nearly as possible identical in what they 
express ; and it is also believed that if both 
opinions be examined it will be clearer than 
it is from the portions of them here cited, 
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that Gibson said in one page all that Parker 
said in ten, and that it has never been better 
said by any judge. 

It was becoming gradually evident that the 
growth of the State made too much work for 
three judges, and in 1826 the Supreme Court 
was increased to five. The year following 
Gibson succeeded Tilghman, and became 
Chief- Justice of Pennsylvania. He was then 
not quite forty-seven. 
His style had been 





the note is written has become current legal 
coin: ‘A negotiable bill or note is a courier 
without luggage.” This is the Judge’s mar- 
ginal note: “The printer will please print 
this /uggage, and not baggage according toa 
barbarous American usage.” Yet it is known 
that Judge Gibson had a horror of the pen ; 
that he never wrote if he could escape doing 
so, and that when necessity compelled he 
went about cooking 
the forthcoming sen- 





growing steadily more 
brilliant and charac- 
teristic, and certain of 
his own remarks re- 
veal his estimation of 
it. He frequently said 
he was sorry that he 
had never madea habit 
of writing down the 
interesting characters 
and incidents that he 
had seen, but did not 
believe he had the gift 
of expressing what he 
had thought worthy of 
note. And he named 
a friend of his, a 
Western lawyer, whom 
he deemed the man for 
it, — the man to bring 
out in delicate touches 
and shades of thought 
the things that had 
struck himself as de- 
serving to be recorded. 





EDWARD 


Many a pen less art- 


M. 


tences in his head, and 
not until they were 
done did he sit down, 
then writing without 
erasure. “Such vigor, 
clearness, and preci- 
sion of thought were 
never before united 
with the same felicity 
of diction. He 
made others under- 
stand him because he 
understood himself. 
. .. He never sacri- 
ficed sense to sound, 
or preferred ornament 
to substance. . . . He 
had one faculty of a 
great poet, that of ex- 
pressing a thought in 
language which could 
never afterwards be 
paraphrased.” These 
sentences are from the 
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| fine eulogy pronounced upon him by his suc- 


ful than Gibson’s has ventured to set down | 


striking incidents, and has succeeded fairly 
well. 
himself a severe standard. A friend asked 
him, “Is that very concise style of yours 
perfectly natural to you, or did you acquire 
it?” “It is the result of studious effort,” he 


But the Judge evidently had set for | 


cessor, Chief-Justice Black; and for a eulogy 
there is probably more justness in it than in 
most compositions of the sort. For instance: 
“Yet he committed errors. . . . A few were 


| caused by inattention, a few by want of time, 
| a few by preconceived notions which led him 


replied. And as evidence of the value he | 
must have set upon each word, a curious | 
note written in the margin of his manuscript | 


opinion in Overton v. Tyler, 3 Barr, 346, may 
be made public. The sentence against which 


astray.” It has been thought that Judge 
Black had a turn of mind very like Gibson’s, 
and that there was much intellectual sympa- 
thy between them. Certainly a kinship is to 
be discerned in their writings. That Gibson 
was physically lazy from his young days up, 
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seems universally acknowledged ; and this 
inertness gave way only under a strong desire 
or necessity, such as fox-hunting at one 
period, and getting through with an opinion 
at another. Men of such enormous bulk as he 
can hardly escape a growing disinclination to 
exertion. Something has now been said of 
his various tastes and accomplishments, but 
they have not all been mentioned yet. Any 
one who has read many of his opinions will 
know that he must have been saturated with 
Shakspeare, from whom he occasionally 
takes a pertinent phrase or sentence. And 
he was much devoted to the stage and to 
actors. The fact that the monument of the 
elder Jefferson is due to him, whose friend 
he was, and whose art he greatly admired, is 
generally well known ; also that the epitaph 
on this monument came from Gibson’s pen, 
its conclusion revealing what the Judge’s 
feelings about Jefferson were: “I knew him 
well, Horatio, a fellow of infinite jest, and 
most excellent fancy.” The whole history 
of this monument, the unobtrusive manner 
in which it was raised, and the conduct of all 
most nearly concerned, is a touching and ex- 
cellent instance of how well the kindness of 
Gibson’s nature was linked with disinterested- 
ness. It is also generally well known about 
him that he had a sound knowledge of medi- 
cine, read French and Italian, and was some- 
thing of a geologist ; but these statements 
on cold paper are as easily made by the 
writer as they are discredited by readers who 
learn them for the first time. As Gibson’s 
accomplishments are now under review, this 
is the place to speak of a feat which seems 
the most amazing ever recorded of a Chief- 
Justice. Besides painting, music, languages, 
and science, mechanics was also one of his 
gifts. This does not mean that he occasionally 
mended a picture-frame, or was able to make 
a door close that July heat had warped. He 
carried his handicraft into fields seldom ven- 
tured into by the amateur ; he tuned a piano 
perfectly, and he was a successful dentist 
when the notion took him! When seventy, 
he still had all his teeth, which were very 
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handsome. But now they began to loosen 
in obedience to the miserable law of the 
flesh. When the first one grew unstable, he 
manufactured a fine wire clamp for it, and so 
buttressed the shaky member against a firm 
neighbor. But next the neighbor weakened, 
and a further wire clamp was the result. 
Briefly, there came a day when the whole 
edifice trembled, and the Chief-Justice sought 
a dentist. He was minded to avail himself 
somehow of his still perfect, if tottering 
teeth. This, the dentist said, was quite im- 
possible. Neither science nor art had devised 
such a shift, and false teeth were the only 
thing. Hearing this, the Judge, not at all 
convinced, set to work in the dentist’s office, 
borrowing his tools and occasionally his as- 
sistance. The result of this in a few days 
was a plate adapted to Gibson’s own teeth, 
which he wore comfortably to his life’s end. 
After this, it became his custom during hours 
of relaxation to tinker at the teeth of animals 
and of human patients also. Was there ever 
in any man such a combination of qualities ? 
A story told of him towards the middle of 
his Chief-]usticeship reveals incidentally that 
Equity Courts had at last become established 
in Pennsylvania. A lawyer applied to him 
for a mandamus to compel a Catholic priest 
to admit a woman to the privilege of the 
Eucharist. The Chief-Justice told him to 
take out a God-damn-us. It seems hardly 
worth while to attempt a demonstration that 
his very large vocabulary did not include 
strong language. Consider the average man, 
and consider the vigorous, many-experienced 
Gibson, —that he should not have sworn when 
it was appropriate to swear, seems scientifi- 
cally unlikely. Few will believe you if you 
say he did not ; still fewer will care if he did. 
Once, when on circuit, he was stopping at a 
tavern over night (it is supposed that he 
understood games of chance), and retiring 
somewhat late, was mindful of the near morn- 
ing with its intellectual duties, hence or- 
dered a cup of black coffee brought to his 
room when he should be called. The diffi- 
dent youth knocked at the hour appointed, 








and asked how the Judge liked his coffee. 
“Hot as hell and strong as the wrath of 
God,” replied the Chief-Justice. There are 


two other circuit stories not commonly | 
He was leaving Pike County to sit 
as Associate Justice in Wayne County. It | 


known. 
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left the house as usual, very early. Not far 
along the road, his host came galloping after 
him to inquire if he knew what had happened 
to the baby. Gibson clapped his hand to his 
forehead. ‘‘ My God!” he said, “it’s in the 
top bureau drawer.” Many instances of ab- 


was the heart of winter in the backwoods, | sence of mind and preoccupation are told 


with a dull sky and the wind chilly, and after | 


a little while a wilderness of falling snow. 
Garrick C. Mallery 


was riding with him’ 


of him. He was very fond of his associate 
Judge Burnside. One day, after Burnside’s 
death, he fell into a 
reverie, from which 





as guide and pioneer. 
Coming along the trail 
towards them, they 
met a man with a sled 
dragging a barrel of 
whiskey and a tin cup. 
Both riders dismount- 
ed into the snow, and 
the Judge took a good 
cupful down, and rode 
on. His pioneer fol- 
lowed his example, and 
then came on behind 
the Judge, who pres- 
ently turned round to 
him from where he was 
riding on ahead, and 
called through the de- 
scending flakes, ‘“‘ Mal- 


lery, it’s getting warm- 
’ 





7) waking up he looked 
around’ nd _ said, 
“Where ’s Burnie?” 
There was in Wayne 
County an associate 
judge familiarly called 
Sam Preston,-— a very 
large, heavy man. 
Once at the opening 
of court he stood up 
and said that he had 
a bone to pick with 
the sheriff, who was in 
court now. ‘Shall I 
give him the opinion 
of the Court on his 
conduct?” he inquired 
of Gibson, who pre- 
sided. ‘ Hardly,” re- 
plied Gibson. “ Then 








er.” Upon another 
occasion the Chief- 
Justice came to the 
house of friends, where 


JAMES P. STERRETT. 


it was his custom to stop on circuit and | 
spend the night. He found they had just lost | 
| of Pennsylvania on the subject of riots. It 


a little child. In a moment of characteristic 
impulse he offered to sit up with the body. 
Night came, and his hosts went to bed ; and 
in the silence of the house Gibson sat up on 
a chair, huge and weary, thinking of his early 
start on horseback at morning, and his day 
in the stuffy court-room, while the little baby 
lay on the bed. The Judge suddenly de- 
cided that it was too much, got his clothes 
off, gently placed the baby elsewhere in the 
room, lay down and slept. Next morning he 





I’ll sit down softly,” 
said Judge Preston. 
As Judge Porter re- 
marks, any memoir of 
Judge Gibson would be incomplete without 
a reference to his agency in settling the law 


cannot be told as amply here as in Judge 
Porter’s essay, to which the reader is re- 
ferred. It must be enough to say that riots 
became an epidemic pestilence between 1836 
and 1846. Churches, schoolhouses, private 
houses, all burnable property was burned, — 
often by the members of fire-companies. Gib- 
son’s charge in Donoghue v. The County, 
2 Barr, 230, held that a man’s house is his 
castle, and that he has~-a right to defend it 
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when attacked. The plaintiff got a verdict 
for the whole amount of the property de- 
stroyed. From that time there were no 
riots for more than thirty years, for the 
Saturnalia of blackguardism became dis- 
couraged at having to pay its bills. 

A memoir of Judge Gibson would also be 
incomplete without a mention of Ingersoll 
v. Sergeant, 1 Wharton, 336. In March 
term 1836 the opinion was delivered, but not 
by the Chief-Justice, who would have writ- 
ten something much superior and shorter, 
one may be sure. This pompous harangue 
announces, during fifteen pages of so-called 
reasoning, that the Statute of Quia Emptores 
was never in force in Pennsylvania. In 
Pennsylvania the young student-at-law is 
often ushered into the presence of Ingersoll 
v. Sergeant with such a ritual of salaams 
that throughout his days he fails to react 
from the early impression that the ceremony 
made upon him. The reputation of Inger- 
soll v. Sergeant ends at the State line; and it 
may be suspected that even in Pennsylvania 
its fame travels by echo rather than by di- 
rect contact. It is the fashion for lawyers 
to speak well of it, to take its impregnabil- 
ity for granted; but honest ones have been 
heard to confess that they never read it 
through. And no wonder. The pages 
bristle with second-hand knowledge, — not 
the sort that comes from having anything 
in your head, but only books at your elbow. 
Ill-assimilated and sometimes superfluous 
quotations abound on every page without 
fertilizing the sterility of the native soil, 
fatiguing the attention without convincing 
the reason. A sort of argument is certainly 
patched together, but what may its weight 
be when put against the facts in the other 
scale ; namely, that when statutes are in- 
tended to be repealed, it is done with very 
precise and express language; that the 
words in Charles the Second’s charter allow 
land in the new province “to be held of 
the said William Penn ... the statute... 
commonly called the Statute Quia Emptores 
in any wise notwithstanding”? Does it 


“ee 





not seem that stronger language than this 
should be required to repeal a law that had 
been part of the blood and bone of English 
tenure for four hundred years? And does 
it not also seem perfectly reasonable that 
Quia Emptores was intended to be merely 
suspended so far as the Proprietary Govern- 
ment was concerned, and that when this 
government ceased, a law which was not 
at war with colonial interests in the least, 
should resume its force if it had any? 
Moreover, “ rents-charge”” had been spoken 
of as unquestionably existing many times by 
both Bench and Legislature. These re- 
marks would not have been ventured, were 
it not known to the writer that Judge 
Cadwalader, whose scholarship it would 
be presumptuous to praise here, derived 
nothing from the opinion in Ingersoll vz. 
Sergeant but mirth, and that one of the 
oldest members of the Philadelphia Bar un- 
hesitatingly calls it “an absurd piece of im- 
aginary learning.” One ludicrous historical 
blunder that occurs on page 349 has, it is 
believed, never been exposed. “The two 
last of these rights [marriage and wardship], 
however, were taken away by 12 Car. 2, 
c. 34, some six years | efore the granting of 
the province to William Penn.” Charles the 
First was beheaded on the 30th of January, 
1649. Charles the Second’s reign, as we 
know, is counted from the end of his father’s. 
The twelfth year of it, therefore, would be 
1660 or 1661. The Province was granted to 
William Penn in 1682; that is, twenty-one 
years after 12 Car. 2, and not six, as the 
learned Judge has announced. Or, had he 
counted from the Restoration, —a still worse 
mistake, — the twelfth year would then be 
1672, some ten and not some six years be- 
fore the Charter. 

But more diverting than Ingersoll v. Ser- 
geant is Wallace v. Harmstead, 8 Wright, 
492. A small piece from this hotch-pot of 
ignorance may prove interesting: “ But the 
statute of Quia Emptores was never in force 
in Pennsylvania . . . and therefore this rent 
service is not converted into a rent charge, 





Can it [the right of distress] exist there in- 
dependently of the deed? It certainly can 


. if our titles be feudal; it as certainly | 
cannot if our titles be allodial. . . . What | 


Pennsylvanian ever obtained his lands by 
‘openly and humbly kneeling before his 


professing that he did 
become his man from 
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much the same sort of discussion that has 
furnished amusement for those who have 
really opened their Shakspeare and Bacon. 
It was nothing extraordinary that many citi- 


| zens excitedly inquired, ‘“ Have we a Bour- 
| bon among us?” 
lord, being ungirt, uncovered, and holding | 
up his hands both together between those | 
of the lord, who sat before him, and there | 


Now, what is extraordi- 
nary is that Gibson was asked by a friend — 
a brother on the bench — what he thought of 
the book, and answered seriously, “I believe 
it’s true.” It is nearly 
needless to add that 





that day forth, for life 
and limb and earthly 
honour, and then re- 
ceiving a kiss from his 
lord?’ This was the 
oath of fealty. ... I 
conclude, _ therefore, 
that the state is lord 
paramount as to no 
man’s land.” 

So, besides having 
homage described to 
us as fealty, we find 
that land is allodial 
in Pennsylvania, al- 
though — sub-infeuda- 
tion still exists. Of 
course this later case 
virtually overrules In- 
gersoll v. Sergeant. 
But in spite of the in- 
efficient __ self-impor- 
tance of the earlier 
case, it is an estab- 
lished rule of property in Pennsylvania; and 
were the questions ever again to be raised, 
it is probable that Wallace v. Harmstead 
would be repudiated. 

Through Chief-Justice Gibson’s mina 
there ran an unaccountable vein of cre- 
dulity which the two following anecdotes 
illustrate. 

An old man in Pike (or Wayne County) 
believed himself the Dauphin of France, 
and wrote a book to prove it. Of course 
such a thing created among the intelligently 
ignorant and the well-read unintelligent 
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the man _ afterward 
proved a self-deceived 
impostor, —an Indian 
half-breed. The next 
thing is still more sin- 
gular. He was dining 
with a friend in town, 
and one of the several 
people present men- 
tioned that there was 
a rat in China whose 
scent was so strong 
that if it ran over a 
bottle of wine it would 
flavor the wine. The 
next time the Chief- 
Justice came to town 
he asked his host’s son, 
‘““Where’s L a 
“At Wilmington.” 
“Tell him I forbid 
him to come within the 
confines of the Com- 
monwealth until he 
furnishes me with proof of the truth of that 
rat story. I have been telling that story 





| through the Commonwealth, and my friends 


all think I am crazy.” Some years after- 
ward the same fact about the rat was men- 
tioned in one of the English reviews, which 
Mr. L accordingly sent to the gentle- 
man to whom Gibson had complained, with 
a letter, begging him to show it to the Judge, 
and hoping that his wrath would be appeased, 
and that he would recall the sentence of ban- 
ishment. The next motion-day this gentleman 
—afterward Attorney-General for Penn- 
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sylvania — took the letter and the review 
to court; and after the other motions were 
concluded he rose with great gravity and 
said: “There is an unfortunate man who has 
incurred your Honor’s displeasure, and has 
received a severe sentence; but I hope these 
papers which I hand up will cause the sen- 
tence to be reconsidered.” The Chief-Jus- 
tice looked at the papers, and when he saw 
what they were he roared out laughing — 
his laugh was loud — and wrote on the back 
of the letter in Latin, “ Let him return,” and 
handed it back. The other lawyers stand- 
ing round did not know what to make of it. 
One day some time after this, Gibson had 
been bothered all the morning by some law- 
yer and had got into a thoroughly bad humor. 
The same gentleman who had once handed 
him the papers, and who had now to reply, 
saw that he would do nothing with the 
Judge unless he put him in a good humor, 


—which he did by alluding to a “certain rat | 


in China; ” and Gibson laughed. 

During these years the Philadelphia Bar 
helped not a little to increase the brilliancy 
with which Gibson and Black filled the 
courts of law. Of Hamilton and Francis 
in the last century, mention has been made; 
and as their worthy successors, the names of 
John Sergeant, Jared Ingersoll, and Horace 
Binney have incidentally appeared in this 
present narrative; and of a slightly later date 
comes William M. Meredith, made Attorney- 
General of the State June 3, 1861. He ap- 
pears as council on the famous Donoghue 
riot case alluded to above. Brief mention 
must be made of these men who were not 
Chief-Justices; and of Mr. Meredith per- 
haps the most fitting thing to record is 
the circumstance of his consenting to be 
Attorney-General. It was in war-time, and 
owing to too many dark reasons to print 
here, a disastrous crash of ruin was immi- 
nent. No bank would take up the State 
loan. During a memorable evening, known 
to few, this danger was what persuaded Mr. 
Meredith to leave his practice and accept 
the position; and when in the morning it 


| . 
come _ prophetic. 





became known that he had consented to be 
Attorney-General, every bank took up the 
State loan. 

Chief-Justice Gibson’s will contains a 
striking sentence at its beginning: “I, 
John Bannister Gibson, the last of the Chief- 
Justices under the Constitution of 1790.” 
This means that in 1848-1850 the old 
method of appointing the judges was relin- 
quished, and the people became the electors 
of their judges. Gibson had been consist- 
ently frank in expressing his low value of 
popular judgment, and from this well-known 
attitude of distrust it is easy to see how he 
came to begin his will in such a way. The 
words sound ominous; and when one may 
be sure that “there is not a political party 
in this country which would not hesitate for 
a moment to drop the name of such a man 
as Gibson from its ticket if in a contest 
characterized by partisan zeal and clap-trap 
he did not seem to have the shallow quali- 
fication of availability,” — those words be- 
His nomination in 1851 
was not due to any popular appreciation of 
his brilliant services, but the hair-breadth 
result of the work of two personal friends. 


| Upon the other hand, were it at any time 


to befall Pennsylvania to have for her Gov- 
ernor a thief, or other jail-bird at large, — 
and even this unlikely misfortune should be 
taken into account in such a discussion, — 
then the power that was Governor Mc- 
Kean’s when he made Tilghman Chief-Jus- 
tice in the people’s face might be even 
worse than the election system. But it is 
futile to weigh these matters. Pennsy] 
vania has taken this step, concerning which 
a brother judge said to Gibson, “ Probably 
the people will get tired of the new system 
and return to the old.” “No,” said the 
Chief-Justice; “the people are like the 
grave, — what they get they never give up.” 
From this incisive truth it is quite plain 
what Gibson thought of the change. His 
old age must have been in many ways full 
of sad retrospect. His health was going, 
and he saw by his near failure to be elected 
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what pitiful value was attached to his ser- 
vices by the parvenus who manipulated 
politics. He could not help them to their 
illicit cakes and ale, and was therefore 
what is now called a “back number.” Judge 
Porter says that on assuming his seat “ he 
seemed like a noble bird that had been 
by some unexpected event thrown into a 
strange flock.” One more anecdote, and 
with Gibson as a man 
we have done. 

Atthe United States 
Hotel in Philadelphia 
some one had an air- 
gun, and after mid- 
night, when the peo- 
ple were in bed, he 
and a certain judge 
used to shoot at a 
mark thirty feet range. 
One night the ancient 
shooter of black squir- 
rels emerged from his 
bedroom, took the gun, 
and beat them both. 
He died here on Tues- 
day, May 3, 1853. 
His successor wrote 
his epitaph. 





The following para- 
graphs about Chief- 
Justice Gibson have 
been written expressly 
for this article by one 
of the elder members of the bar, to whom 
the author desires to record his thanks. 

The late Chief-Justice (Gibson), the last 
of the persons selected for the position, has 
been quite conspicuous. Since then, the 
community has preferred a pale uniformity, 
and deprived itself of the capacity to tempt 
the best fitted to take the exalted office 
at the expense of the surrender of mere 
emolument. 

Gibson was a man of enormous frame, bril- 
liant as a writer, and concealing thereby the 
very remarkable defects of a powerful mind 

Il 
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for the position he held. An epigrammatic 
sentence or an amazing paradox was an attrac- 
tion he could not resist. Kind-hearted and 
amiable, it was almost impossible not to be 
attracted to him ; and it may be censorious to 
point out any of his defects, though they have 
had a lasting effect for evil upon the Com- 
monwealth. It is well known (at least the 
tradition is as well authenticated as anything 
of the kind can be) 
that when on the 
death of C. J. Tilgh- 
man the number of 
the Supreme Bench 
was increased to five, 
there was an arrange- 
ment or understand- 
ing between the Ex- 
ecutive and the Leg- 
islature that the two 
new members would 
be Mr. Binney and Mr. 
Baldwin (afterwards 
an Associate Justice 
of the Supreme Court 
of the United States). 
The former was to be 
Chief - Justice. In 
place of this, Mr. Bin- 
ney was offered a com- 
mission as Associate, 
and Mr. Rogers was 
appointed. The loss 
of these men to our 
jurisprudence can 
scarcely be appreciated. 

A familiar story told by Gibson of himself, 
which, alas ! was literally true, illustrates his 
character as a judge; but the astonishing 
thing is that one hears it repeated as if it 
were a mere piece of pleasantry. He claimed 
to have arrived at the perfection of judicial 
conduct by being able to appear to give pro- 
found attention and not heara word. What 
would be thought of a juryman who after ver- 
dict of guilty of murder made this boast ? 
And is there a distinction in the judge’s 
favor? It is little less astonishing that the 
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moral sense is so low that the wit can hide 
the crime. As a specimen of the species of the 
logical faculty that was the pride and boast 
of his numerous admirers, there probably can 
be cited no better one than Doner v. Stauffer, 
1 Penna. (P. & Watts) 198. The actual 
thing decided was that the sale of the title 
of one who had no property in the chattel 
passed the perfect title as against the real 
owners. That out of nothing something 
could and did arise by the legerdemain of 
legal proceedings. The case was this. Two 
men, being partners and insolvent, owned the 
property ; and while it was admitted that the 
sale of the partnership effects under an ex- 
ecution against one passed no property, it 
was held that a sale under similar executions 
against them both passed the whole prop- 
erty, and yet that the proceeds could not be 
applied to the joint debts. The particular 
point decided was that while an execution 
against one would sell nothing, the executions 
against -both sold the whole, and the pro- 
ceeds belonged to the separate creditors. 
If the two partners had elected to apply the 
partnership funds to pay their separate debts, 
it would have been a fraud; the magic of an 
execution sanctified the transaction. The 
reasoning (and ratiocination it certainly is) 
ison page 205. The fact that the sale of the 
right of one partner passed nothing being 
admitted, because of his interest’s being 
validly pledged for the joint debts, it was 
overlooked that the same result followed 
when the sale of the other partner’s interest 
was effected. The purchaser took subject to 
the pledge, just as he does when one part- 
ner’s interest is sold. Catching hold of the 
rule that the creditors have no rights in the 
property, it was overlooked that the property 
was pledged by each partner to the other, 
to secure the joint liabilities. Neither (the 
firm being insolvent) could release this pledge 
without consideration, nor use the thing 
pledged for one class of debts (the joint) to 
pay another (the separate). To apply joint 
assets to a separate debt where there is in- 
solvency, is to apply the property of A to 





pay the debts of B while A is insolvent, 
which is just as objectionable as for A to 
settle it on a wife or child. The Chief-Jus- 
tice says: The first [execution] in order of 
time would have passed the interest subject 
to the equity of his copartner, but the second 
would have passed that equity and the in- 
terest of the other. He forgot that the so- 
called equity of the partner included a duty 
to the other partner to relieve him so far as 
the assets went. Even the analogy of a sur- 
viving partner did not occur to him. But 
the point of all this is, not that he made a 
blunder, but that a result so absurd and so 
dishonest as that joint property should be 
aj plied exclusively to separate debts in case 
of insolvency raised no doubt as to the © 
soundness of a string of mere logical deduc- 
tions. The problem was solved and the ab- 
surdity exposed by Cadwalader, J., in Winter 
v. Ludlow, unfortunately not to be found in 
any book of reports, but only in pamphlet. 
Cavett’s Appeal, 8 W. & S. 21, is, I think, 
another. It is that a signature by a marks- 
man is no signature to awill. The clause of 
the statute authorizing the signature of an- 
other, upon the Judge’sconstruction, prohibits 
any man not able to write his name in letters 
from making a will under any circumstances, 
except where he is so reduced by illness as 
to be unable to do what on the hypothesis 
he never could have done at any time. The 
logic that reaches such a conclusion is most 
amusing. He says the license to employ an- 
other depends on his incapacity to do it him- 
self, caused by the extremity of his last sick 
ness. If the statute meant this, plainly it 
forbids the making of a will by one who can- 
not write. Apply this to contracts under the 
Statute of Frauds, to Bills and Notes, and a 
few years ago half the community would 
have been excluded from the ordinary trans- 
actions of life. Such consequences had no 
weight to his mind, when balanced against 
a string of smooth sentences. It is hardly 
necessary to say the Legislature removed 
this folly. It was well said by Lewis, C. J., 
that we cannot assume that such a construc- 
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tion would be given by any other court in 
Christendom to such a statutory provision, 
and we could not assume that a statute of 
California was there read with such a gloss. 
His confirmation in Presbyterian Church 
v. Wallace, of Willard v. Norris, the most dis- 
astrous decision ever rendered, that is, that 
any and all judicial sales extinguish mort- 
gages, is another instance. It is the more 
remarkable because 
he places the question 





horse could not be sold clear of the charge 
for its keep or for its shoeing, even with no- 
tice to the creditor, the highest security 
known to any law was made liable to be di- 
vested without notice by such a sale. Is it 
not a paradoxical mind and of the worst 
stamp that can see nothing in such results 
to weigh against abstract reasoning, or rather 
to suggest a hidden fallacy in the process ? 

Look also at the rea- 

soning on the word 





ble position and on 
the soundest founda- 
tions, and then imme- 
diately deduces the 
wrong conclusion. It 
is stated, 3 Rawle, p. 
128, that a mortgage 
as between the parties 
is a conveyance so far 
as is necessary to en- 
force it as a security. 
As regards third per- 
sons the mortgagor is 
the owner of the legal 
estate. Unless the 
object of the convey- 
ance was confined to 
enforcing, and did not 
extend to giving or 
creating or securing 
the rights to be se- 
cured, such reasoning 
ought to have led to 
the conclusion that the estate which vested 
as against the owner could not be divested 
by any one subsequently claiming under the 
owner who had granted an estate in order to 
secure the right. 

Still more astounding is it, if one recollects 
that it required a statute to make it possible 
for a creditor to reach a chattel on which 
there was a mere lien, because that would 
have disturbed the lien. And when this 
power was granted, the lien was continued 
on the property when in the hands of the 
purchaser, Act 1836, s. 23 ; so that while a 


in the very best possi- F 
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incumbrance, that be- 
cause the usual incum- 
brances (judgments) 
are discharged and a 
mortgage is an incum- 
brance, therefore, etc. 
Are leases, or annui- 
ties, or dower, or cur- 
tesy discharged ; are 
they not all incum- 
brances and nothing 
else? No doubt the 
substantial ownership 
of the mortgagee is 
the debt. Extinguish 
that and his estate 
ceases. But the real 
point of the case was, 
as Gibson himself 
states, that the title 
in form and for every 
purpose that could 
advantage the creditor 
did pass, leaving the 
debtor every right that did not disturb his 
grant. 

There is a passage in the judgment of 
Judge Burnside in Grant v. Levan, 4 Barr, 
423, beginning with the words, “ This is the 
material point of the case,” which there are 
good grounds for believing was written by 
Gibson. On a draft of lands found among 
the papers of the person through whom the 
plaintiff claimed by descent, were written 
these words: “‘ These lands sold to Robert 
Morris, Esq., of Phila. Deeds poll to him, 
purchase money paid me. (Signed) Robert 








84 


The Green Bag. 








Martin.” Was this evidence against the 
heirs of Martin in an ejectment brought 
by them against persons claiming under 
Morris? It is not, Gibson says, because 
it was not delivered. It is like a bond or 
note found in the possession of the obligor. 
Hence (for this would be equally correct) the 
debit for a deposit on the Receiving Teller’s 
scratcher, to be evidence in favor of the de- 
positor, must have been delivered to him. 
Happily this stimulated search, and the deeds 
poll were found where the memorandum 
said they were, and the nefarious scheme 
was squelched. But was ever such a postu- 
late selected? And what must have been 
the condition of a mind that was content to 
go to the public on such premises for such 
a conclusion? There is another case in 
which his dissenting opinion has been the 
accepted doctrine, and is likely to continue 
such. The consequences of this for evil can- 
not be exaggerated. Borrekins v. Beavan, 
3 Rawle, 23. It was accepted in Jennings 7. 
Gratz, 3 Rawle, 168. The real question was, 
What is evidence of a warranty of quality, 
etc. ? Because a description — or as lawyers 
call it, a representation — does not of neces- 
sity constitute a warranty, or a contract, that 
the thing sold has a particular quality or char- 
acter, therefore it is not evidence from which 
an intention to contract that the thing has 
that quality can possibly be inferred from a 
statement. This is the deduction. Theab- 
solute dishonesty of permitting a dealer to 
make statements of facts on the faith of 
which a thing is bought, and of refusing even 
to consider whether he meant the purchaser 
to believe him, and whether the purchaser 
did and was thereby induced to believe him, 
does not seem to have weighed as the small 
dust in the balance as against a neat string 
of words, culminating in the sneer at the de- 
cision that the written description of an arti- 
cle by atradesman can be any evidence that 
this is what he agreed to sell, and the pur- 
chaser agreed to buy, or that words descrip- 
tive of qualities of an article have any mean- 
ing or force and effect in a contract of sale! 








The astonishing thing, however, is that 
this eminent jurist did not know that the 
language of pleading and the language of 
evidence differ; and he actually supposed 
that because an averment of a representa- 
tion was not an averment of a warranty, 
therefore a representation could not be evi- 
dence of a warranty, and imagined that all 
the English decisions to the contrary were 
wrong. This outrage on common sense and 
common honesty may be said to have cul- 
minated in the ruling in Frailey v. Bispham 
that the article described as superior sweet- 
scented Kentucky leaf tobacco was de- 
liverable and should be accepted if it was 
tobacco, though it was not superior, nor 
sweet-scented, nor Kentucky, nor leaf, but 
stinking, and the worst tobacco ever seen 
in the Liverpool market. It is a curious 
fact that a Chief-Justice of Massachusetts 
made the same mistake as to what had 
been decided in Chandler v. Lopes, but 
declined accepting as law what led to such 
a dishonest result. 

The apparent absence of all thought as to 
what things and words mean in actual life 
among men having any self-respect, or of 
realizing that the object of the law is to 
compel men to do what they have agreed 
to do and what men have a right to under- 
stand them to mean, and the substitution of 
elegant English phrases in place of this, is 
one of the characteristics, in my judgment, 
of the labors of this the most conspicuous of 
our Chief-Justices. 

There is but one more instance that shall 
be mentioned. It is impossible to give a 
better illustration of the absence of the 
sense of right and wrong as applied to hu- 
man affairs, than occurs in the reasoning 
in the case I am about to cite. 

A general power to appoint, it is obvious, 
is the very reverse of a trust. A trust er 
vi termini excludes all personal interest or 
benefit to be derived by the trustee. A 
power to appoint, if general, authorizes the 
application of the property to any persons 
whatever: the appointor may take it to the 
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faro bank or the stock-market, as he pleases. 
It is, therefore, merely the form that pre- 
vents such property from being property of 
the appointor, before appointment, because 
at his mere caprice he can make it his own. 
The English chancellors, therefore, have al- 
ways held that provided an appointment is 
made such property has all the attributes 
of private property. They cannot compel 
an appointment; but 
if it is made, they rec- 
ognize that there is 
no more right to deal 
with such property 
and leave debts unpaid 
than there is in the 
case of any other spe- 
cies of property. In 
other words, they rec- 
ognize that the first 
duty of ownership is to 
pay debts. How was 
this dealt with by our 
Chief-Justice? The 
men who evolved this 
rule are said to have 
put their hand into the 
fund, — that is, steal. 
The principle is called 
a shallow equity; the 
motiveis said to be dred 
by the temper of the 








| 
| creditors ; 





for we should remember that 
Eldon, unlike some others, always remem- 
bered what he had decided. It is rather 
surprising that the recognition of this (sup- 
posed modern) mode of reasoning which is 
to be found in the Statute of 13th Eliz. 
did not occur to Gibson from his long ex- 
perience. For what is the provision that 
the reservation of a power of revocation 
is evidence of fraud, 
but a recognition that 
a right to make the 
property one’s own at 
pleasure is ztse/f prop- 
erty, and that an in- 
strument that does 
this and at the same 
time protects it from 
creditors is a fraudu- 
lent use of forms? 
Gibson’s _misappre- 
hension of the rules 
of property that have 
their foundation in the 
same principles that 
are held upto scorn and 
the authors charged 
with gross dishonesty 
in Commonwealth v. 
Duffield, 12 Barr, 277, 
is shown when he 
finds in the rule that 








bankrupt laws. The 
Master of the Rolls 
(Sir William Grant) 
had forgotten thedistinction between property 
and power. Gibson’s appeal to Lord Eldon 
may possibly prove that that great lawyer 
saw something in his side of the question. 
I think it is nothing but his general disposi- 
tion to permit nothing to pass without sug- 
gesting all possible grounds for disputing, 
and probably a suggestion that the rule should 
extend further. It could scarcely be possible 
for one who pronounced the decision in 
Brandon v. Robinson, 18 Ves. 492, to have 
sanctioned the use of property at the pleas- 
ure of an insolvent bidding defiance to his 
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the incidents of own- 
ership imposed by law 
cannot be taken away 
at the will of a giver (Brandon v. Robinson ), 
the foundation for a rule as to gifts to the 
separate use of a woman who is not married. 
The rule and the decision he relies on to sup- 
port the rule in Pennsylvania as to separate 
uses are so utterly wrong that they are actu- 
ally forgotten to have ever existed by the 
English Bar; the two things having far less 
real connection than the rules in Shelley’s 
and the rule in Taltrum’s case. It would be 
difficult to find a confusion of ideas and a 
mistake of doctrine so complete as is exhibited 
in the commentary on page 128, of 4 Whar- 
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ton, that attempts to justify the right to ex- 
clude all incidents of ownership, such as lia- 
bility for debt, assignability, etc., in the case 
of a man, and a refusal to recognize the capa- 
city of withholding from a gift to a woman the 


right of a future husband to possess himself 


of the property. The impossibility of doing 
this thing consistently is plain enough; but 
this fact was no obstacle to an attempt to 
cover up the contradiction and preserve it 
under a juggle of words. What has been 
the result? The Pennsylvania doctrine as 
to the separate use is merely a ludicrous off- 
spring of ignorance, while a twin-brother 
has been brought into existence under the 
name of Spendthrift Trusts, which is in vio- 
lation of our well recognized fundamental 
laws, political and statutory, of property, and 
absolutely inconsistent with every one of our 
reasons for rejecting the rational rule of the 
separate use. 

Jenkins v. Eichelberger, 4 Watts. 121, is 
an excellent specimen of the turn of Gib- 
son’s mind and the nature of his reasoning. 
It was the ordinary case of the owner of 
raw materials employing a mechanic to man- 
ufacture them on the terms of paying him 
the difference between the value of the raw 
and manufactured article. The only possi- 
ble excuse for such sophistry is that the plan 
may be used to conceal the real transaction. 
But the genuineness of the bargain is a mere 
matter of fact. Because juries refuse to see 
through the judge’s spectacles, is certainly 
no reason for denouncing a transaction, 
which, if true, is fairness itself. 

That the result was the same as a sale 
and resale was Gibson’s argument. But 
what bearing has that on the question, which 
was, Is the transaction a fraud on the credi- 
tors of the mechanic? Where is the ground 
for a creditor’s demand that he shall have a 
greater right than that of his debtor, as it 
is his right he claims? The supposed false 
credit by possession he alludes to he cer- 
tainly knew was a mere misleading state- 
ment in a country where lending is quite 
legitimate, and no lender was ever asked to 














prove that the fact that it was a loan should 
be known to creditors at the peril of forfeit- 
ure by the owner; and surely the Judge 
must have known that it required a statute 
to introduce the doctrine of apparent owner- 
ship into the law of debtor and creditor. 

But were the consequences the same as 
those of a sale? They were that the risk 
remained with the owner of the hides, — risk 
of fire, theft, injuries of all kinds. The 
chance of the market lay on the mechanic, 
certainly ; and how is this test of ownership 
avoided? By arguments that were power- 
ful to prove the arrangement a sham. But 
that was not before him, unless he meant to 
say that such a contract is illegal, — which 
would be absurd. 

This refusal to recognize the property of 
an ordinary commercial contract may have 
resulted from an unhappy bias got from a 
mistaken view of the rule known as that of 
Twyne’s case. The court were themselves 
to blame for not observing that the failure to 
deliver possession of chattels varied as evi- 
dence of fraud according to the character of 
the transaction. 

To assume that a delay on delivery of pig- 
iron or coal when for the convenience of the 
purchaser could be compared to the failure 
to deliver furniture in use by the seller when 
there could be no explanation of the motive 
of buying but that the seller desired to pro- 
tect the possession, naturally led juries to 
pay no attention to the instructions. But 
the peculiarity of the mind of the Chief- 
Justice is brought into sharp relief in his 
judgment in Pritchett v. Jones, 4 Rawle, 260. 
It seems impossible to resist the inference 
that he assumed that the reason for the rule 
in Twyne’s case was that there was something 
immoral in the retention of possession by a 
seller, and not that it was evidence of an 
intent to protect property under cover of a 
sale. 

It is impossible to put the distinction be- 
tween the contract that passes title and the 
contract that creates a duty to give title at a 
future day better than Gibson does. But 
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when he applies it to the sale of an unfinished 
article, he utterly forgets his premises, and 
assumes that a failure by the seller to com- 
plete the work would excuse the purchaser 
from accepting. And as the right to refuse 
for defective completion is a sure proof that 
title had not passed, he assumes he has 
proved that it did not, and that the contract 
is thereby proved to be executory by assert- 
ing that the purchaser 
of a specific article 
may reject it because 
of a failure to complete 
the article. This is 
not merely begging 
the question, but as- 
suming the absurdity 
that an owner may de- 
cline to accept a thing 
that belongs to him 
because of misconduct 
by the seller after title 
had passed. It is not 
the less striking that 
he asserts that a con- 
tract to deliver specific 
hides when tanned at 
twenty cents per pound 
is a contract to sell at 
the market price, and 
not ata price definitely 
fixed. It may be need- 
less to say, if all that he 
says is true, the judg- 
ment was wrong; for 
the court below had said the omission to de- 
liver possession made the transaction a 
fraud per se. If this were so, all that he 
said was useless. If the evidence proved 
the facts he assumes they do, it was not 
passed upon by the proper tribunal. 








If the object is to publish a eulogy on the 
very eminent man who was the last of our 
legitimate Chief-Justices (for I think selec- 
tion and not chance is essential to legitimacy 
here), all that has been here written should 
be suppressed. If it is the desire to know 
something of the character of one who had 
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the moulding of our judicial structure in his 
hands from 1827 to 1852, so far as this bears 
upon his performance of that high duty, it 
may be well to consider these specimens of 
his work. Yet such is the effect of bril- 
liancy and point and epigram, that beyond 
all question he stands with the great majority 
as the one man that like Saul is higher from 
the shoulders and upward than all his fel- 
lows; and the few 
that appreciated his 
defects (and _ there 
have been such among 
those competent to 
judge) dare only whis- 
per these opinions, or 
are charged with envy 
and jealousy for ex- 
pressing them. 


Jeremiah S. Black 
succeeded Chief-Jus- 
tice Gibson. He was 
elected Dec. 1, 1851. 
He may be said to 
have begun the pres- 
ent era, though he 
himself seems already 
to be well across the 
frontier of the past. 
Of him and of Chief- 
Justice §Sharswood, 
much might be told 
here ; but accounts of 
them both, with por- 
traits, have appeared in earlier numbers of 
these pages. One remark of Black’s must be 
set down. Being questioned as to his esti- 
mate of the veracity of a certain very promi- 
nent railroad promoter, he said, “‘ If he took 
an oath he was a liar, I might believe him.” 
An amusing eccentricity of Judge Shars- 
wood’s should also be noticed. When the 
sky was clear, and no chance of rain, he 
would go to tea at a friend’s house with 
a luxuriant wig of brown curls; but in 
stormy seasons he wore a tough, grizzled 
head-piece, suited to brave the inclemency 
of the elements. 
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The present era is the era of rotation. It 
has already numbered eleven Chief-Justices. 
For those unfamiliar with the State Consti- 
tution of 1874, it may be well to state the 
system. Article V. s. 2: “The Supreme 
Court shall consist of seven judges, who 
shall be elected by the qualified electors of 
the State at large. They shall hold their 
offices for the term of twenty-one years, if 
they so long behave themselves well, but 
shall not again be eligible. The judge whose 
commission shall first expire, shall be Chief- 
Justice, and thereafter each judge whose 
commission shall first expire, shall, in turn, 
be Chief-Justice.” 

This impersonal scheme of selection has 
not found universal favor. Chief-Justice 
Gibson, as has been seen, did not hold it 
a gain for the Commonwealth, and many 
others entitled to be heard have been of his 
opinion. But the step has been taken ; and 
results are now all that it is pertinent to con- 
sider. For results that could have a scien- 
tific value, it may well be that sufficient time 
has not elapsed. Yet it would seem to be 
partial in a historical survey — even in one 
so incomplete as this —to select examples 
from the work of near a century ago, and 
in silence waive aside the work of a later 
day. 

The following cases fall between the years 
1886 and 1888: — 

The Pennsylvania Coal Company v. San- 
derson and Wife, 113 Penn. St. 126. Action 
on the case. Sanderson, the plaintiff in the 
court below, selected a stream of mountain 
water near which to build his house. The 
purity of the water caused this choice, and 
from the stream he drew the supply that 
kept his household going. The Coal Com- 
pany then engaged in extensive mining 
operations on land higher up. Into the 
shafts sunk there came water containing 
sulphuric acid. This water the company 
pumped up and out into a ditch, and con- 
veyed away into the brook, which it poi- 
soned so that no use could be made of the 
water for cooking or washing, or any do- 
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mestic purposes, and it had to be abandoned. 
Held, that Sanderson could claim no damage 
for this. From the opinion: ‘‘ The water 
which percolated into the shaft was by pow- 
erful engines pumped therefrom, and, as it 
was brought to the surface, it passed with 
the flow from the tunnel, by an artificial 
watercourse, over the defendant’s own land, 
into the Meadow Brook. . . . It will be ob- 
served that the defendants have done nothing 
to change the character of the water... . 
They have brought nothing on to the land 
artificially. The water as it is poured into 
Meadow Brook is the water which the mine 
naturally discharges. . . . The owner can- 
not be held for permitting the natural flow 
of mine water over his own land, . . . which 
by the mere force of gravity, naturally, 
and without any fault of the defendants, 
carried the water into the brook. .. . It is 
said that the defendants created an artificial 
watercourse from their mine, but this arti- 
ficial watercourse was upon their own land. 
.. « The plaintiff's grievance is for a mere 
personal inconvenience. . . . Mere private 
personal inconvenience . . . must yield to the 
necessities . . . of a private corporation.” 
Gring v. Lerch, 112 Penn. St. 244. Capias 
in trespass on the case swr promise of mar- 
riage. The nature of the facts precludes 
their appearance here; but as in Overton v. 
Tyler the phrase concerning promissory 
notes has been often quoted, there occurs 
a phrase in Gring v. Lerch that has been 
quoted too: “A man does not court and 
marry a woman for the mere pleasure of 
paying for her board and washing.” It is 
a matter of regret that many other sentences 
of this opinion cannot be given. 
Pennsylvania R. R. Co. v. Lippincott e¢ a, 
19 W. N. C. 513. The railroad company 
bought property along the south side of 
Filbert Street in Philadelphia, and built 
upon it an elevated railroad over which 
upward of four hundred trains pass six 
days of the week. Abutting owners on the 
north side brought case to recover dam- 
ages for the depreciation of their various 
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properties in consequence of the noise, dis- 
turbance, smoke, sparks, and vapors occa- 
sioned by the operation of the road. Held, 
they could not recover. By the court: 
“The damage complained of results wholly 
from the manner in which the roadway is 
used. If this Pennsylvania Company has 
been guilty of a nuisance . . . the plaintiffs 
... have their remedy, but not for any- 
thing short of this. Any other rule would 
lead to this remarkable result, that the 
plaintiffs would be entitled to damages with- 
out having suffered any injury.” 
Pennsylvania R. R. Co. v. Marchant, 21 
W. N. C. 300. Case by E. D. Marchant to 
recover damages for the depreciation of 
plaintiff's property in consequence of the 
construction and operation of the railroad’s 
elevated road opposite the plaintiff's prem- 
ises. The facts are the same as in the 
preceding case, and the same conclusion 
was reached. By the Court: “No prin- 
ciple of law is better settled than that a 
man has the right to the lawful use and 
enjoyment of his own property... . It is 
true this principle is qualified to a certain 
extent. A man may not carry on a business 
which poisons the air. . 
tories of various kinds, which involve noise 





. For manufac- | 


and disturbance to neighbors, a man must | 


seek a secluded place. ... These excep- 
tions are well established. . . . But they 
have no application to the case at hand.” 


As has been seen by the article quoted 
from the State Constitution, the Supreme 
Court of Pennsylvania now numbers seven. 
But they are overworked, and never likely 
to be less so in the growing stress of litiga- 
tion. And a system that compels a court to 
live in trunks several months of the year can- 
not be too much blamed. It seems to be more 
and more the plan in America to overload 
and underpay the most important public men. 

Mr. Chief-Justice Paxson succeeded Mr. 
Chief-Justice Gordon, whose term expired 
Jan. 7, 1889. The present Chief-Justice 
was born Sept. 23, 1824, at Buckingham, 
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Bucks County, Pennsylvania. He was edu- 
cated in the same neighborhood, at pri- 
vate schools connected with the Society of 
Friends. He was admitted to the Bar at 
Doylestown, Pennsylvania, in May, 1850, 
having studied law with the Hon. Henry 
Chapman. Before his election to the Su- 
preme Court, he was a Judge of the Common 
Pleas. 

Mr. Justice Sterrett was born Nov. 7, 
1822, in Tuscarora Valley, Juniata County, 
Pennsylvania, near Mifflintown. He was 
educated in the common schools of the 
neighborhood, and prepared for college at 
Tuscarora Academy, Pennsylvania. He 
graduated from Jefferson College, Pennsyl- 
vania, in 1845, and studied in the law depart- 
ment of the University of Virginia during 
1847 and 1848. He was admitted to prac- 
tice at Richmond, Virginia, in 1848, and to 
the Bar of Juniata County, Pennsylvania, in 
the same year, settling at Pittsburg in the 
following spring. In 1861 he was appointed 
on the commission to revise the revenue laws 
of the Commonwealth, and while engaged 
in that work was appointed, January, 1862, 
President Judge of the Fifth Judicial Dis- 
trict, to fill the vacancy occasioned by the 
death of the Hon. Wm. B. McClure, being 
elected the following October for the full 
term. He was re-elected in 1872. In 
February, 1877, he was appointed Justice 
of the Supreme Court to fill the vacancy 
occasioned by the death of the late Mr. 
Justice Williams. In November, 1878, he 
was elected for the full term. 

Mr. Justice Green was appointed, Sept. 24, 
1879, to fill the vacancy created by the death 
of Judge Warren J. Woodward. On Nov. 2, 
1880, he was elected to serve for fifteen years. 
He was born August 29, 1828, in Warren 
County, New Jersey, and educated at Lafay- 
ette College, Easton, Pennsylvania, at which 
town he was admitted to the bar, September, 
1849. He was a member of the Constitu- 
tional Convention in 1873. 

Mr. Justice Clark was elected Nov. 7, 
1882. He was born at Elderton, Armstrong 
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County, Pennsylvania, Jan. 18, 1834, and 
was educated at the Indiana Academy in 
the State, graduating at Jefferson College, 
. Canonsburgh, Pennsylvania, in 1852. He 
was admitted to the Bar of Indiana County, 
Pennsylvania, in 1857. He was also a mem- 
ber of the Constitutional Convention. 

Mr. Justice Williams was appointed Sept. 
1, 1887, and elected for the fall term in the 
following November. He was born at Hart- 
ford, Susquehanna County, Pennsylvania, 
July 30, 1830, and educated at the Franklin 
Academy. He was admitted to the bar at 
the January term, 1854, at Wellsborough, 
Tioga County, Pennsylvania. He was school 
director there for several years, and three 
times elected Burgess. He was appointed a 
Judge of the Fourth District in March, 1865, 
and in the fall of that year was elected. In 
1871 he was elected President Judge of the 
same district, and in 1881 re-elected. He 
was also a member of the Constitutional 
Convention. He served in the Common 
Pleas as Judge and President Judge for 
twenty-two years continuously, during which 
time he was elected three times, twice re- 
ceiving the support of both parties. 

Mr. Justice McCollum was chosen at the 
general election on Nov. 6, 1888. He was 
born near Montrose, in Susquehanna County, 
Pennsylvania, Sept. 28, 1832, and educated 
at the common schools, entering later the 
Franklin Academy. He received the degree 
of LL.B. from the Law School at Pough- 
keepsie, New York, in 1853, entering the 
bar two years later. After a brief sojourn in 
what was then the West (Illinois), he re- 
turned. In 1878 he was elected President 
Judge of Susquehanna County, and held the 
office for ten years. 

Mr. Justice Mitchell was born in Phila- 
delphia, 1834. In 1855 he graduated from 
Harvard University, and then studied law 
in Philadelphia with Mr. George W. Biddle. 
In 1858 he was admitted to the bar, and 
took his degree of LL.B. from the Univer- 
sity of Pennsylvania in the following year. 





He was subsequently appointed assistant 
in the Law Department by the City So- 
licitor, Mr. Charles E. Lex. This position 
he resigned in 1863. In October, 1871, he 
was elected Judge of the District Court, 
Philadelphia County, and under the new 
Constitution of 1873 was assigned to Com- 
mon Pleas No. 2, and was continuously re- 
elected until his translation to the Supreme 
Court, which has, since Jan. 7, 1889, re- 
ceived the benefit of his very wide and 
varied legal experience. Through the me- 
dium of the “ American Law Register,” of 
which he was editor-in-chief for twenty- 
three years, the profession is familiar with 
his writings. 

The highest court of Pennsylvania is now 
two hundred and seven years old, and has 
seen thirty-two men called to guide it 
through the years as securely as they might. 
The story is not a great one, perhaps, but for 
such a space of time, pretty honorable. In 
the hasty journey from 1684 to the present 
that has been attempted, the worthy men 
that have been dwelt upon so briefly and in 
a manner so inadequate to their distinction, 
have been made free with, so far as fitted 
the twin requisitions of truth and respect. 
Without presuming to measure the spirits to 
whose large industry and high thoughts this 
Commonwealth owes her welfare to-day, it has 
been the aim to bring up for a moment a pic- 
ture of them as they may have been when an 
unknown world lay behind the Alleghanies, 
and ships came seldom up the Delaware. 
The bellicose Lloyd, the mellow-minded 
Logan, the formidable McKean, and others 
— of necessity too few — have been recalled 
a little, that the present may for a moment 
do that rare but gracious thing, — remem- 
ber. Death has permitted a candid dealing 
with these justices of the past. In due time 
death will permit a candid dealing with their 
descendants. : 


Nore. — The author desires to thank the Hon. James 
T. Mitchell for his courtesy in lending his engravings for 
the illustrations of this article. 
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HENRY BILLINGS BROWN. 


MONG the elders of the Detroit Bar, 
one of the most active is Mr. Edward 
C. Walker, a Yale graduate of 1842. It has 
been his lot, in the course of his long prac- 
tice, to have a good. many young men in his 
office: the writer hereof was one. Some 
thirty years ago, or more, Mr. James F. Joy, 
who now, at the age of eighty, is about as 
busy as he then was at fifty, and who a lit- 
tle later was urged by his Michigan friends 
for that post in the Supreme Court of the 
United States which President Lincoln gave 
to Noah Swayne, came into Mr. Walker’s of- 
fice one day, after a prolonged absence from 
town, and, among other things, asked, in his 
brusque way, whether they had had any new 
students there that amounted to anything. 
“Why, yes,” he was told, “there have 
been two or three: there’s Alfred Russell ; 
there’s Ashley Pond; and there’s Charles 
A. Kent.” There was also in the same of- 
fice, at about the same time, one Henry 
Brown. The whirligig of time has made 
many revolutions since, and Brown has now 
become a justice of the Supreme Court of 
the United States. The promising trio that 
were named to Mr. Joy have also made their 
mark, and as lawyers have been not less con- 
spicuous than their fellow-graduate from Mr. 
Walker’s office. Russell, a polished scholar, 
was one of his competitors for the late ap- 
pointment, and as a college friend of Secre- 
tary Proctor at Dartmouth, was supposed to 
have a little the better chance; Pond has 
long been general counsel for the Vanderbilt 
roads; Kent has been “eminent counsel” 
generally, and of like rank with the rest. 
This grouping of names in this connection 
is interesting by reason of the high standing 
of the owners, and of an occasional clashing, 
combination, or similitude in their personal 
interests. 
Henry B. Brown was the son of a well-to- 
do merchant and manufacturer in Massachu- 
setts, and was born at Lee in that State, on 





the 2d of March, 1836. Twenty years later 
he was graduated from Yale in the same 
class with his present colleague Brewer, and 
with Magruder of the Supreme Court of IIl- 
inois, and Chauncey Depew. . Then he spent 
a year in Europe, and on his return studied 
law fora year at Yale and a few weeks at 
Harvard, but took no degree at either school. 
Going to Detroit in 1859, he continued his 
law studies in the office of Walker & Rus- 
sell, and began his official life in the post of 
a United States deputy marshal. From that 
comparatively humble station he was trans- 
lated to the comparatively honorable one of 
assistant United States district attorney, his 
principal being the same Alfred Russell who 
has now been his unsuccessful rival. In these 
positions he got an acquaintance among ves- 
sel-men, and a familiarity with admiralty prac- 
tice that was the foundation of his subsequent 
fortunes ; for after his next promotion, which 
was his appointment by Governor Crapo as 
judge of the Wayne Circuit Court, — a place 
that he ‘held for barely five months, — he went 
into business as junior in the strong admi- 
ralty firm of Newberry, Pond & Brown, his 
partner Mr. Pond being the gentleman 
of that name heretofore referred to. The 
senior partner, Mr. Newberry, had once tried 
his hand at the publication of a volume of 
Admiralty Reports, made up of cases se- 
lected from various quarters and decided 
between 1842 and 1857. Mr. Brown pro- 
duced another volume on this plan that con- 
tained cases decided between 1857 and 1875. 
Upon the sudden death in 1875 of John 
W. Longyear, who had been district judge 
since Ross Wilkins resigned in 1869, Presi- 
dent Grant made Brown his successor, and 
he has held the office ever since. Within 
two or three years past he has also lectured 
upon Admiralty Law at the University of 
Michigan, where both Pond and Kent had 
previously been in the law faculty, — the lat- 
ter, indeed, for twenty years. In 1887 the 
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University gave. him the degree of Doctor 
of Laws. 

Aside from his lectures, his judicial opin- 
ions, and his volume of reports, his contribu- 
tions to letters have been few. He made a 
graceful public address in memory of the 
late Judge Campbell,—an extract from 
which appeared in the “ Green Bag” for last 
June, —and in 1889 he read before the 
American Bar Association at Chicago, a 
plain-spoken paper upon “ Judicial Indepen- 
dence,” in which he dealt a blow at all that 
class of legislation which seeks to hamper a 
trial judge in his relations to the jury. It is 
not easy to deal with the personal character- 
istics of a contemporary ; but as the current 
standards .of biography seem to require it, 
it may be said that, socially, Judge Brown 
is a companionable man, — somewhat formal, 
without being stiff; gracious, yet not exactly 
cordial. Whether afoot or on horseback, he 
is almost painfully neat in his appearance ; 
and with his springing step and brisk man- 
ner, there is something about him suggestive 
of the athlete. He has already been found 
to resemble Speaker Carlisle, Mr. McKinley, 
and Booth in “ Hamlet ;” and people who see 
a likeness between Chief-Justice Fuller and 
Bret Harte will, no doubt, detect Judge 
Brown’s resemblance to any of these gentle- 
men, or all of them together. He is a man 
of nerve, as was discovered some years since 
by a certain burglar with whom he ex- 
changed a nocturnal fusillade ; the burglar 
escaped from the premises, but as his depre- 
dations thereupon ceased, and he was no 
more heard of, it has been supposed that the 
judge’s aim was more correct than his own 
In a quiet way he has been somewhat of a 
“patron” of art. He was a liberal sub- 
scriber to the erection of the handsome Art 
Museum in Detroit, and he has caused to be 
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painted, at his own expense, a superb por- 
trait, by Ives, of old Judge McLean, which 
he has hung in the dark and dingy court- 
room that for thirty years has been the tem- 
ple of Federal justice in that city. His new 
and elegant private residence, which is said 
to have been the outgrowth of his wife’s 
taste and his own, was pronounced, when it 
was built, to be the finest bit of architecture 
in the town. 

During Judge Brown’s fifteen years of 
judicial life, the Circuit Court in his district 
was held by Swayne and Stanley Matthews 
of the Supreme Court, and by H. H. Em- 
mons, John Baxter, and Howell E. Jackson, 
circuit judges. Emmons was in the habit of 
taking prompt possession of any case that 
came before him, and it used to be said that 
a trial with him was a three-cornered fight. 
He was a consummate lawyer, however; and 
those practitioners who did not like his 
methods mourned his loss when Baxter fol- 
lowed him, for Baxter was an overbearing 
judicial tyrant, who disposed of business with 
dizzy speed. But he was not without much 
native common-sense, and the principal dan- 
ger with him lay in the chance of his decid- 
ing a case before he had heard it stated. 
Brown was altogether different. He would 
listen patiently, consider carefully, and when 
he decided, it would often be in an opinion 
that was rich in learning and in precedents. 
His district ranked next to the southern 
district of New York in the extent of its 
admiralty business; and this was in part 
because the proctors in other lake cities 
so much preferred to try their cases before 
him that they would forbear to serve papers 
until they could do so within his jurisdiction. 


Nore.— An excellent portrait of Mr. Justice Brown 
was published in the May number (1889) of the “Green 
Bag.” 
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THE COURTS OF LOVE. 


N this prosaic nineteenth century the law 
deals with the affairs of the heart in the 
same cold and unsentimental manner with 
which it treats other subjects of litigation. 
In the modern breach of promise actions 
love is paid for with bank-notes, and money 
is the panacea for broken hearts and wounded 
affections. Dismal, dingy, dirty court-rooms 
are the scenes of these sad dramas, and judges 
and juries are composed of cold, unsympa- 
thetic men. How different all this from the 
age of chivalry and romance, when the high- 
est court was the Court of Love ; when there 
were no juries of city shopkeepers, but con- 
claves of earnest and impartial dames and 
maidens; when, instead of bullying advo- 
cates, there were gentle and quick-witted 
lady pleaders ; when stately matrons were 
the most honored judges. 

Everything about those medizeval courts 
was in keeping, — bright, sparkling, tender. 
The session commenced in the gay spring- 
time ; the branches of an elm-tree, just cov- 
ered with young leaves, formed a fitting roof ; 
the beautiful flowers and merry birds within 
sight and hearing harmonized with the pro- 
ceedings ; the ladies who held office in the 
court were dressed in Nature’s color, green. 
The president, sometimes a knight, but 
oftener a lady, had to be well versed in the 
forms of chivalry, and experienced in the 
precepts and practices of love. The names 
of four illustrious judges are handed down, 
— Queen Eleanor, wife first of the French 
Louis VII., and afterward of the English 
Henry II.; Viscountess Ermengarde, of 
Narbonne; the Countess of Champagne; 
and the Countess of Flanders. Most noted 
among the males were Richard the Lion- 
hearted and Alfonso of Aragon. 

The cases brought under the jurisdiction 
of this court were of sufficient diversity. 
From André the Chaplain, Martial d’Au- 
vergne, and other authorities of the age, a 
writer in “ Household Words” has culled a 





few questions brought before this tribunal 
with the decisions of the court; and from 
him we quote as follows :— 


“Once this problem was propounded: Do the 
greatest affection and liveliest attachment exist 
between lovers or married persons? The Lady 
Ermengarde thus determined the matter: The at- 
tachment of the married and the tender affection 
of lovers are altogether different sentiments. No 
just comparison can be established between ob- 
jects which have neither resemblance nor relation 
to one another. 

“This question is theoretical ; other and more 
practical ones are cited. A knight claimed redress 
under the following circumstances: His mistress 
had strictly enjoined him never to contend pub- 
licly. But one day he was thrown into the com- 
pany of some lords and ladies who said disparaging 
things about the object of his love. At first he 
restrained his wrath, but at last was overpowered 
by the desire of maintaining the honor and de- 
fending the name of the absent one. She, instead 
of thanking him, withdrew her favor, because he 
had broken the pledge exacted. The Countess 
of Champagne, however, when the dispute was 
brought before her, judged that the lady had been 
unlawfully severe, and that a knight could never 
incur blame by repelling charges brought against 
his mistress. 

“Another knight had a more serious grievance. 
He appeared before the same Countess of Cham- 
pagne when she was sitting in a full court of sixty 
ladies, and said that he had been tenderly attached 
to a lady whom distance and his other duties pre- 
vented him from meeting as often as he liked. 
They had, however, established a means of com- 
munication through his secretary, and for a time 
all went happily. But at length the faithless secre- 
tary showed his perfidy. He made offer of devo- 
tion to his master’s mistress, and succeeded in 
drawing off her affections, thus violating the most 
sacred laws of love and honor. The Court, after 
mature deliberation, uttered this decision: That 
the dishonorable secretary had found his mate in 
the lady who could encourage his advances, and 
that the knight might be glad to leave them to 
what enjoyment their base alliance could afford ; 
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but it was decreed that they, having broken the rule 
of chivalry, should be forever precluded from chiv- 
alrous society ; they must never seek the esteem 
of knights or ladies, and never show themselves in 
any court of love. 

“Tn contrast to this action for breach of promise, 
take the instance of a more humorous trial. It is 
the great case of The Kiss, in which a lady de- 
manded damages for the felonious taking of that 
article. ‘The defendant pleaded that he had long 
been deeply attached to the plaintiff, and that three 
months previously she had promised to bestow on 
him a kiss; yet, as often as he claimed the fulfil- 
ment of the pledge, she put him off with some 
excuse or other. At last, he said, he could wait 
no longer ; and when the lady’s husband was out 
of the way, he took her and it by storm. The 
plaintiff rejoined that in making the promise she 
had limited herself to no period, and that, if left to 
herself, she would have fulfilled it in proper time. 
But the Court, which appears to have generally 
favored the distressed cavalier, overruled this excuse 
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as trivial, gave judgment against the plaintiff, con- 
demned her to pay all costs, and, in addition, to 
furnish a supplementary kiss. 

‘There is another kiss affair chronicled which, 
for the credit of the sex, we wish we could find 
reason to doubt. A knight summoned his mis- 
tress before the Court on the charge of pricking 
one cheek while pressing her lips against the 
other, with the intent, etc. The lady asserted that 
the kiss had been taken, not given, and that the 
wound, if inflicted at all, was the accidental result 
of her proper resistance. But unanswerable evi- 
dence was brought ; medical certificates were pro- 
duced, and her statement was clearly disproved. 
It was decreed that, by way of reparation, she 
should kiss the injured cheek as often as the plain- 
tiff chose until it was*healed. 

“ All these trials took place in the twelfth and 
thirteenth centuries; and, alas! this is the nine- 
The Court of Love is a dead thing; its 
last assembly took place about the year thirteen 
hundred and eighty-two.”’ 


WITCHCRAFT IN THE NINETEENTH CENTURY. 


T may surprise some of our readers to 
learn that, far from being a thing of the 
past, witchcraft has received the attention 


of the courts even in our day, and many a | 


defendant who a century or two ago would 
have suffered death as a witch has had a 
more fitting punishment meted out to him 
or her, and has been sentenced as a cheat 
or a swindler. The following curious cases 
make it sufficiently evident that the belief 
in witches still exists to a considerable ex- 
tent in England; and one has only to take 


appear almost incredible, were it not that 
the narrative came from their own lips. The 
farmer, Thomas Charlesworth, lived at Rugby. 
He married in 1856 against his mother’s 
wish ; she quitted his roof, and gave him a 
mysterious caution not to make cheese, as 
it would be sure to crumble to pieces. This 
warning seemed to imply that the young 
wife would bewitch the dairy; but the far- 
mer’s evidence did not tend to show what 
he himself believed in this matter. Very 


| shortly everything seemed to go wrong; the 


up an American newspaper and glance over | 
| his wife, and the dairymaid all became un- 


the advertisements of professed witches, for- 
tune-tellers, and the like, to convince him- 
self that the credulity of a large portion of 
our population fully equals that of our Eng- 
lish cousins. 

No longer ago than 1857 a trial at the 
Stafford Assizes in England exhibited a 
farmer and his wife in such a light as would 





cheese would not cut properly ; the farmer, 


well. In this predicament he sought the 
advice of a neighboring toll-gate keeper, who 
suggested that he should apply to a “ wise 
man” named James Tunnicliff. The farmer 
and his wife started off, visited the wise man, 
told their story, and obtained a promise that 
he would come to the farm on the following 
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day. Hedid come. His report startled the 
poor farmer. Mr. and Mrs. Charlesworth, 
the maid, all the horses, all the cows, the 
farm, and the cheese-vat were pronounced 
to be bewitched. A regular tariff was named 
for the disenchantment, — five shillings for 
each humah being, five shillings for each 
horse, three and sixpence for each cow, five 
shillings for the cheese-vat, etc., — until the 
poor dupe had paid as much as_ seven 
pounds. No good result followed; the 
cheese was no better than before, and the 
inmates of the farm were (or fancied them- 
selves to be) very much out of condition. 
They believed they heard at night strange 
noises, the bellowing of cattle and the howl- 
ing of dogs. Tunnicliff now asserted that 
the whole commotion was due to the in- 
fluence of Charlesworth’s mother over cer- 
tain wizards living at Longton, Burton-on- 
Trent, and Derby ; and that to counteract 
this baneful influence a large outlay of money 
would be needed. The farmer gave him an 
additional sum of thirty pounds. Still there 
was no improvement. And now occurred 
the strangest proof of deception on the one 
hand, and credulity on the other. The farmer 
took the knave Tunnicliff into his house, 
and allowed him to live there eleven months! 
The rogue lived an easy life, and fed on 
the best that the farm afforded. Sometimes 
he would make crosses on all the doors with 
witch-hazle, and sometimes he would burn 
blue lights, to overcome the power of the 
evil one. The farmer deposed in evidence, 
that one night he was taken ill; that he 
heard: a sound like that of a carriage in the 
yard, and another like a rush of wind through 
a passage ; that the house-dog entered the 
room, followed by.“ the shape of another dog 
all on fire;” that after the farmer had said 
the Lord’s Prayer, the fiery dog disappeared, 
but the house dog stayed, with his tongue 
hanging out and his paws hanging down. 
The mistress and the maid had both of them 
something to say concerning this fiery dog. 
After this extraordinary hallucination had 
continued nearly a year, even the obtuse 








mind of the farmer began to open to the 
possibility that the wise man had been mak- 
ing a dupe of him. He consulted a lawyer, 
and the lawyer collected evidence sufficient 
to bring upon Tunnicliff a sentence of twelve 
months’ imprisonment with hard labor, “ for 
obtaining money under false pretences.” 
A curious case came before the Bethnal- 
Green police-court in 1856. The wife of a 
coppersmith, suffering under illness and anx- 
iety, was told by some of her neighbors that 
she had a “ spell” upon her, and was advised 
to go to a “wise woman” named Sarah 
McDonald, seeing that a medical man had 
failed to cure her. The wise woman told 
her that “some person was doing her an 
injury,” and that the remedy would be the 
burning of ten powders. The dupe pur- 
chased the powders at sixpence each of Mc- 
Donald, who threw them into the fire, where 
they “ cracked, and burned, and blazed, and 
bounced.” The wise woman muttered some 
words which were supposed to be part of a 
charm or incantation. The silly wife re- 
peated these visits eight times, always unh- 
known to her husband. It came out in the 
course of the investigation that the magic 
powder was only common salt; but even 
then the dupes (for the woman’s daughter 
had also fallen into the snare) believed that 
the wise woman could “ remove the spell” if 
she chose ; indeed, the complaint before the 
magistrate was, not that she had done wrong, 
but that she zou/d not do what she could. 
At Stratford-on-Avon, in October, 1867, a 
whole family were smitten with a belief (so as- 
tonishing as to be itself almost unbelievable) 
that hideous, headless men and women were 
in the habit of coming down the chimneys 
during the night, pinching the inmates of 
the house, making horrible noises, and even 
turning the people out of their beds. A 
theory sprang up in the family that they 
were all bewitched by a neighbor, Jane Ward, 
and that the shedding of some of Jane’s 
blood would be necessary to the removal of 
the spell. The father forthwith gave poor 
Jane a gash in the cheek with a knife, 
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whereupon the family obtained, as they de- 
clared, peaceful nights. But a trial at the 
Warwick assizes taught the deluded man 
that his peculiar mode of getting rid of 
witches was not exactly in accordance with 
the laws of England. 

In November, 1868, at Tunbridge Wells 
a woman jealous of her husband applied to 
a fortune-teller to reveal whether there were 
grounds for her jealousy. A bargain was 
made that for one shilling to buy doctor’s 
stuff, the fortune-teller should bewitch a cer- 
tain other woman who was supposed to have 
led the husband astray, and should give her 
“excruciating pain.” Somehow or other the 
wife herself was in great pain that same 
night, and then indicted the fortune-teller for 
having bewitched the wrong person. At 
Maidstone Assizes the charge settled down 
into the more definite one of obtaining a 
shilling under false pretences. 

In 1825 a curious proof was afforded of the 
popular belief in a “ sink-or-swim” method 
of detecting a wizard. At Wickham Keith 
in Suffolk, there dwelt one Isaac Stebbing, 
a small, spare, elderly man; he was a huck- 
ster, or dealer in small cheap wares. Near 
him dwelt a thatcher, whose wife became 
more and more silly as she advanced in years; 
while another neighbor, a farmer, also showed 
signs of mental weakness. The gossips of 
the village deeming it strange that there 
should be two silly persons among them, 
took refuge in the theory of witchcraft or 
necromancy, and sought about for some one 
who had done the mischief. The poor huck- 
ster was fixed upon. One cottager asserted 
that while using the frying-pans one evening, 
Isaac Stebbing was seen to dance up to the 
door. This, it seems, is one of the tests of 
wizard tactics ; but Stebbing stoutly denied 
having done anything of the kind. There- 
upon arose a charge that he had once called 
upon a neighbor with mackerel for sale, at 
four o’clock in the morning, before the family 
were up, — another proof of black magic; he 
admitted having called at the hour named, 
but only as a dealer, and denied all compli- 





city with wizards. Not yet satisfied, the 
villagers ascertained from a cobbler that one 
day his wax would neither melt nor work 
properly, and that Isaac Stebbing passed his 
door at the very moment when this occurred, 
—asure proof (in the cobbler’s estimation) 
that the huckster had bewitched the wax. 
The villagers, having their minds preoccupied 
with the belief that Stebbing was a wizard, 
did not like to be baffled, and proposed that 
the sink-or-swim test should be applied. 
The poor fellow consented. There was a 
large pond called the Grunner, on Wickham- 
green, and around this pond on a certain day 
a strong muster of villagers assembled. Four 
men were appointed to walk into the water 
with Isaac, and the parish constable attended 
to keep the peace. Stebbing, wearing only 
his coat and breeches, walked into the pond 
attended by the four men; and when they 
had waded about breast-high, they lifted him 
up and laid him flat on his back on the sur- 
face of the water. Now it is well known 
that any person in this position can readily 
float if he will only keep perfectly quiet. 
Whether or not the huckster was aware of 
this, is not recorded ; but he dd float, rather 
to the disappointment of the wizard-hunters. 
They called: out, “Give him another!” and 
again did he remain so quiet as to float when 
placed on the surface of the water. Not yet 
satisfied, they cried out, “ Try him again; 
dip him znzder the water!” and under he 
went, head down and heels up; but speedily 
recovering himself, he floated as before. 
The old man was more dead than alive when 
he had borne these repeated duckings for 
three quarters of an hour, and he hoped that 
his neighbors would be satisfied with the 
result. But they were not; they wished 
their wizard theory to be justified, even if 
the poor fellow’s life had been sacrificed as 
a consequence. It was gravely proposed to 
subject him to more exacting tests; but 
by this time the clergyman and church- 
wardens had heard of the affair, and forbade 
the further prosecution of the monstrous 
ordeal. 
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The Editor will be glad to receive contributions of | 

articles of moderate length upon subjects of | 

interest to the profession; also anything in the | 

way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


WE are glad to find at least one member of 
the profession who appreciates our claim 
to be a “useless” as well as an “entertaining” 
journal. A subscriber in West Virginia writes : 


“T have enjoyed the visits of the ‘Green Bag’ 
very much during the past year. I admire the cour- 
age which enables you to hold on to the designation 
of “useless but entertaining,” because lawyers are a 
practical class, and because they admire frank ad- 
mission. They make their admiration practical by 
holding out a helping hand to the ‘ Green Bag.’” 


An Ohio judge compliments us, as follows : — 


‘*T know of no legal publication that, in my opinion, 
equals the ‘ Green -Bag’ in tendency to elevate the 
members of the bar, and deliver them from the idea 
that its sole aim is to make money.” ‘ 


A Dertroir correspondent makes the following 
additions to the list of distinguished Alumni of 
Harvard Law School, published in our January 
number : — 


To the Editor of the “ Green Bag”: 

Permit me to add to your list of distinguished 
alumni of the Harvard Law School these two resi- 
dents of Detroit, — 

Hon. George Van Ness Lothrop, U.S. Minister to 
Russia; Hon. Henry Billings Brown, U. S. District 
Judge for the Eastern District of Michigan, 1875- 
1890, — now Associate-Justice of the Supreme Court 
of the United States. 


WE have received from a Kansas lawyer a copy 
of his brief, presented in a case before the Supreme 





Court of that State. The language is certainly 
13 


forcible, even if not couched in the most polite 
language, as witness the following extracts : — 


“* But we cannot be responsible for the mistakes in 
the minds of the counsel aforesaid, for we have long 
regarded them as furnishing additional evidence of 
Dr. Oliver Wendell Holmes’ theory of an ‘ idiotic 
area’ in the human mind, corresponding to the blind 
spot in the human retina. 

“Ona motion for a rehearing this court will not con- 
sider any matters not presented on the original hear- 
ing, and as nothing was presented in the briefs of the 
insurance gang on the original hearing, of course 
they cannot present anything at this late date. 


‘* We have no patience to discuss this motion fur- 
ther, and it needs no authorities to show its idiocy. 
The records of this court do not reveal a more frau- 
dulent attempt to defeat justice and obstruct the pro- 
cesses of the courts than is revealed in the somewhat 
variegated career of the Amick case.” 


Tue Editor again urges his readers to aid him 
in keeping up the quality and quantity of the 
“ Facetize,” by sending in all the good stories and 
anecdotes which may come to their ears. 


LEGAL ANTIQUITIES. 


“ AMONG our elder ancestors, the Ancient Brit- 
ons,” says Blackstone (Com. ii. 4), “cats were 
looked upon as creatures of intrinsic value, and 
the killing or stealing of one was a grievous crime, 
and subjected the offender to a fine, especially if 
it belonged to the King’s household, and was 
the Custos horrei regit, for which there was a 
peculiar forfeiture.” The fortunate cat that held 
the office of warden of the royal barn was thus 
protected by the law: “ If any one shall kill or 
bear away by theft the cat which is warden of the 
royal barn, #¢ shall be hung up by the tip of its 
tail, its head touching the floor, and over it shall 
be poured out grains of wheat until the last hairs 
of its tail shall be covered by the grain.” This 
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curious amercement is the same as that which, 
in “ The Case of the Swans,” was still held to be 
by law the proper punishment of any one who stole 
aswan. This custom goes very far back indeed ; 
perhaps it is a primitive Aryan custom. Our 
readers will doubtless remember that it is on this 
custom that in the Volsung Saga turns the whole 
story of the doom of gold. When the Ances killed 
Otter, his father, Rodmar, demanded as a Weregild 
enough gold to cover his son’s body hung up by 
the tail in the same way. To get this gold, Loki 
had finally to rob the dwarf Andwari of all his 
hoard, and thus brought down a doom upon all 
possessors of the gold which had been cursed by 
its own last owners. 


FACETIZ. 


YEARS ago there was no resident member of the 
bar in the county of Cape May in New Jersey, 
but there was some legal business to-be picked up 
there at every circuit; so two members of the 
bar, then young men, but who afterwards both be- 
came distinguished in their profession,— one of 
them attaining judicial honors, and the other be- 
coming United States District Attorney, — were in 
the habit of visiting the county at the circuits. 
They were firm, fast friends ; but that did not pre- 
vent them from taking a fee on opposite sides of 
a cause if they had an opportunity. 

They were both in attendance on the evening 
before the opening of the court, when each was 
retained for one of two antagonists, who had an 
appeal case, coming up from a Justice of the 
Peace. Then the Justice of the Supreme Court, 
who held the circuit, presided in the Common 
Pleas when these appeals were tried. Both clients 
were unknown to their counsel. The cause came 
on regularly for trial the next day, and was duly 
heard. After the judge had rendered his de- 
cision the client of the younger lawyer turned to 
him and said, “‘ Well, I’ve won; but if I hadn’t 
known you were my lawyer, I ’d have thought you 
were trying the other side.” This led to an ex- 
planation. The counsel said nothing to his client, 
but stepped across to his antagonist, and said to 
him, “ For whom were you counsel in this cause 
we have just tried?” 

The name was mentioned ; and it turned out 





that the two lawyers, in blissful ignorance, had each 
been trying the other’s cause. No injustice, how- 
ever, had been done, as they were well matched, 
and each had done his best. 

But the best of the joke is to come. That night 
the young gentlemen, as was their custom, went 
to the judge’s room to spend the evening, and 
in the course of their visit the judge said: “ Boys, 
I have been considering that appeal case we tried 
to-day, and I have concluded that I was wrong in 
my decision, and to-morrow morning I am going 
to overrule myself and give judgment for the other 
side.” 

It is very doubtful whether there ever was a 
case known before or since where opposing law- 
yers tried the other’s cases. 


AN old lady from the country sat all the after- 
noon listening to the argument of a distinguished 
lawyer before the Court of Appeals at Albany, 
and all the time industriously knitting. As she 
was departing, after the court had adjourned, she 
said to the Superintendent of the Capitol, “The 
man that delivered the comic lecter was pooty 
fair, but I’ve hearn better.” 


A LAWYER walked down the street recently with 
his arms filled with a lot of law-books. A friend 
meeting him remarked, pointing to the books: 

“Why, I thought you carried all that stuff in 
your head?” 

“ T do,” quickly replied the lawyer, with a know- 
ing wink ; “these are for the judges.” 


A VERMONT law student, asked to state the dif- 
ference between the general issue and a special 
issue, replied that “a special issue is when one of 
the parties to an action denies all the material 
facts in a case; the general issue is when doth 
parties do.” 


Jupce Burke, who came from Ireland, and was 
somewhat of a man in South Carolina about the 
time of the Revolutionary War, was famous for his 
unfortunate remarks upon the bench. On one 
occasion, having to pass sentence of death ona 
man who had been legally convicted, he concluded 
as usual, with the words, ‘‘that you be hanged by 
the neck until you are dead.” To this he feelingly 
added, “I am sorry for it, my friend; it is what 
we must all come to.” 
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CounsEL. Now then, sir, did you, or did you 
not, threaten to kill the plaintiff? 

Wrrness. I did — 

CounseL. That will do. 
the admission. 

Wirness. But I have n’t finished. 
to say that I did — 

COUNSEL. Quite right to confess it. 
step down. 

Wrrness. Your honor, I insist upon my right to 
finish the sentence. 

Jupce. Well! 

Witness. I did — not. 


The jury will notice 
I was about 


You may 


A LEADING barrister of New South Wales re- 
cently perpetrated a delightful bull. “ Gentlemen 
of the jury,” he thundered, “the case for the 
Crown is a mere skeleton, — a mere skeleton, gen- 
tlemen, for, as I shall presently show you, it has 
neither flesh, blood, nor bones in it.” In the 
adjoining colony of Victoria, Sir Bryan O’Loghlen, 
M.P., who has a national right to indulge in this 
sort of thing, gravely told the Supreme Court that 
“a verbal agreement is not worth the paper it’s 
written on.” — Jrish Law Times. 


IN a jury trial in a small town not many miles 
from civilization, the rural gentlemen into whose 
hands the fate of the plaintiff and defendant was 
placed were so stubbornly divided that they were 
some twenty-odd hours in reaching a verdict. As 
they left the court after having rendered their ver- 
dict, one of them was asked by a friend what the 
trouble was. 

“Waal,” he said, ‘‘ six on ’em wanted to give 
the plaintiff $4,000, and six on ’em wanted to give 
him $3,000; so we split the difference, an’ gave 
him $500.” 

A CERTAIN suspect in a criminal trial before a 
justice whose acquaintance with Blackstone would 
seem to be limited, having clearly established his 
innocence ‘of the charge against him by an alibi, 
the prosecuting attorney remarked to the court, — 

“T think, your honor, that this trial had bet- 
ter stop right here. The alibi has been fully 
established.” 

“T think so myself,” replied his honor, with an 
approving nod ; and then summoning the prose- 
cuting attorney to his side, he said, in a stage- 





whisper which was only too audible throughout 
the court-room, “I say, what is the penalty for an 
alibi?’ — Harper's Magazine. 


NOTES. 


THE curious question is raised in New York 
whether a writer of a book has a right to use his 
or her own name if that name chances. to be the 
same as that of an author of established reputation. 
Mrs. Mary J. Holmes, wife of a citizen of Ansonia, 
Conn., has written a society novel which Ogilvie 
of New York has offered to publish, but not until 
he is satisfied on the legal point involved as above. 
For, as everybody knows, there is a Mrs. Mary J. 
Holmes who has been writing novels for the last 
thirty-six years, and has made a great deal of 
money and some fame thereby. Dillingham, pub- 
lisher of “ Tempest and Sunshine ”’ and a score or 
more novels besides, by the original Mary J., de- 
clares that he will bring suit if “ Ashes,” the first 
novel of the new Mary J., is issued under her 
name. Lawyers give opinions both ways. There 
is no doubt that Mrs. Holmes No. : has a prop- 
erty in her name as against a forger of it; but 
whether she has property in it as a trade-mark, or 
whether it is part of her copyright, like the title of 
a book, so that Mrs. Holmes No. 2 cannot use her 
own lawful name on her titlepage, is a question. 
But a slight variation ought to let her out of the 
difficulty. The author of “Tempest and Sun- 
shine is Mary Jane ; now, if the author of “ Ashes ” 
were Mary Josephine, would not that serve? — 
Springfield Republican. 


WueN he was a student Kenyon was very inti- 
mate with Dunning and Horne Tooke, both of 
whom were then keeping their terms. The trio 
used generally to dine together in vacation at a 
mean little eating-house near Chancery Lane. The 
splendor of their fare may be imagined from the 
fact that it cost them seven pence half-penny each. 
“ As to Dunning and myself,” Tooke would say, 
‘‘ we were generous, for we gave the girl who waited 
a penny apiece ; but Kenyon, who always knew 
the value of money, sometimes rewarded her with 
a half-penny and sometimes with a promise.” 
When he was called to the bar, his prospects did 
not improve. He was doomed to sit, term after 
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term, on the back benches unknown, and with 
scarcely any chance of success. The spirits of 
almost any other man would have broken down 
under circumstances so discouraging ; but Kenyon 
was made of sterner stuff. He fagged on with 
courage, increasing his knowledge of the law by 
taking copious notes of the decisions of the bench 
when in court, and incessantly reading the text- 
books and reports when in chambers. At length 
he became gradually known as a painstaking, 
working counsel, who might be safely depended on 
in cases where industry and patience were particu- 
larly required. A reputation of this kind was the 
foundation of his fortune. He made no ‘sudden 
hit, acquired no expected triumph ; but, by steady 
and unceasing labor, he proved —and we com- 
mend the lesson to all placed in similar circum- 
stances — that whoever does justice to the law, to 
him, in the end, will the law do justice. 


In Egypt the moment a man died he was 
brought to judgment. The public accuser was 
heard. If he proved that the conduct of the de- 
ceased had been bad, his memory was condemned 
and he was deprived of burial. 





ANOTHER illustration of the law’s delay is 
furnished by the United States District Court in 
Philadelphia. A case was finally disposed of 
there a few weeks since, which involved only 
about $1000, which has been in the courts for 
fifty years. The principal in the case, his law- 
yers, the judges before whom it was first tried, 
the United States Supreme Court justices, and 
everybody else connected with the case from 
the start died long ago ; and there is now neither 
plaintiff nor heirs to receive the award. 

GRAVE judges, and others learned in the law, 
have contributed their quota, as in duty bound, 
to the common stock of popular sayings. It is 
Francis Bacon who speaks of matters that 
“come home to men’s business and bosom,” 
who lays down the axiom that “ Knowledge is 
power,” and who utters that solemn warning to 
enamoured Benedicts, “ He that hath a wife 
and children, hath given hostages to fortune.” 
We have the high authority of Sir Edward 
Coke for declaring that “Corporations have no 
souls,” and that “ A man’s house is his castle.’ 
The expression, “an accident of an accident,” 








is borrowed from Lord Thurlow. “ The greatest 
happiness of the greatest number,” occurs in 
Bentham, but as an acknowledged translation 
from the learned jurist Beccaria. To Leviathan 
Hobbes we owe the sage maxim, “Words 
are wise men’s counters, but the money of 
fools.” It is John Selden who suggests that 
“by throwing a straw into the air you may see 
the way of the wind ;” and to his contemporary 
Oxenstiern is due the discovery, “ with how little 
wisdom the world is governed!” Mackintosh 
first used the phrase, “a wise and masterly 
inactivity.” In the familiar expression, “a 


delusion, a mockery, and a snare,” there is a 
certain Biblical ring, which has sometimes led 
to its being quoted as from one or another of 
the Hebrew prophets; the words are, in fact, 
an extract from the judgment of Lord Denman 
at the trial of O’Connell. 
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fiecent Deaths. 


Hon. CHARLES DEVENS, Justice of the Supreme 
Bench of Massachusetts, died in Boston, Janu- 
ary 7, after an illness of but a few days. Judge 
Devens was born in Charlestown, April 4, 1820. 
He was graduated at Harvard College in the class 
of 1838, studied in the Harvard Law School, and 
took his degree in 1840. From 1841 to 1849 he 
practised law in Greenfield, and was a State Sena- 
tor from that district in 1848-1849. He was then 
appointed United States Marshal for Massachu- 
setts, which office he held for several years. In 
1854 he resumed the practice of his profession in 
Worcester as a partner of Hon. George F. Hoar, 
and there he remained until the breaking out of 
the war, when he accepted, April 19, 1861, the 
command of the Third Battalion of Rifles, with 
the rank of major, leaving unfinished a case in 
which he was engaged in the Supreme Court. On 
the evening of the next day he left with the com- 
mand for Washington, and at Annapolis was or- 
dered to Fort McHenry at Baltimore. Before the 
battalion’s term of service expired, Major Devens 
was commissioned Colonel of the Fifteenth Regi- 
ment, then being recruited at Worcester. He 
went to the front with that regiment, and in 
August led the scouting-party that was sent across 
the Potomac. 
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His military record was a brilliant one, and he 
left the service in 1866 a Brevet-Major-General of 
Volunteers. He at once resumed the practice of 
law in Worcester. He was appointed in 1867 one 
of the justices of the Superior Court, and in 1873 
was made a justice of the Supreme Court. He 
resigned in 1877, in order to become Attorney- 
General in the Cabinet of President Hayes. Soon 
after his return to the State, in 1881, he was re- 
appointed to the Supreme Bench of Massachusetts, 
and had held the position since. While he was 
upon the bench he delivered many addresses on 
public occasions, as that on the centennial celebra- 
tion of Bunker Hill, at the dedications of the 
soldiers’ monuments at Boston and Worcester, on 
the deaths of General Meade and General Grant, 
and as presiding officer at the two hundred and 
fiftieth anniversary of Harvard College. His last 
noteworthy public appearance was on the occa- 
sion of the reunion of the Devens Brigade in 
Springfield, Sept. 19, 1889. Judge Devens was 
nominated for governor by the “ People’s” party 
in 1862. 





Hon. DaniEL C.iarke, Judge of the United 
States District Court for New Hampshire, and 
one of the most prominent characters in the po- 
litical history of that State for more than half 
a century, died at Manchester, January 2. 
He was born at Stratham, Rockingham County, 
Oct. 24, 1809. He was educated at the Hampton 
Academy and Dartmouth College, graduating from 
the latter in the class of 1834, with first honors. 
After graduation, Mr. Clarke entered the office of 
Gen. John Sullivan of Revolutionary fame, to 
study law, at Exeter, and was admitted to the 
bar in 1837. In 1839 he removed to Manchester, 
and opened a law office. In 1842 Mr. Clarke was 
elected to the State Legislature from Manchester, 
and was re-elected in 1843 and in 1846. He was 
an adherent of the Whig party until its dissolution, 
when he became a Republican. In 1856 he was 
a delegate to the National Republican Convention, 
and was a presidential elector on the Fremont and 
Dayton ticket. In 1857 two United States Sena- 
tors were to be elected, and Judge Clarke was 
chosen for the short term. He was re-elected in 
1860, and served on many important committees. 
He was president pro tem. of the Senate for two 
sessions, during Vice-President Hannibal Hamlin’s 
absence. During the impeachment proceedings 
of Andrew Johnson, Senator Clarke voted against 








the impeachment, his vote alone turning the scale 
and preventing the necessary two-thirds. In 1866 
he failed of a re-election to the Senate ; and in the 
same year, a vacancy occurring, he was appointed 
United States District Judge for the district of New 
Hampshire, which position he held up to the time 
of his death. In 1866 Dartmouth College con- 
ferred upon him the degree,of LL.D. In 1876 
he was president of the convention for the revision 
of the Constitution. In addition to representing 
the city five times in the State Legislature, Judge 
Clarke held many local offices of trust. He was 
city solicitor, member of the school board, and at 
the time of his death was trustee in the Manchester 
Savings Bank, the oldest director in the Amoskeag 
Corporation, and trustee of the city library. 


JupcE JOHN MITCHELL, one of the ablest mem- 
bers of the Des Moines, Iowa, bar, died, Decem- 
ber 29, of typhoid pneumonia. He was born in 
New Hampshire in 1830, and located at Des 
Moines in 1856. He was twice elected to the 
Legislature, and was circuit judge for twelve years. 


Hon. W. D. Simpson, Chief-Justice of the Su- 
preme Court of South Carolina, died at his home 
in Columbia, December 26. He was a native of 
Laurens, and about sixty years of age. He was 
elected Lieutenant-Governor with Governor Hamp- 
ton on the restoration of the State Government in 
1876 to Democratic control. He succeeded to 
the governorship on the election of Governor 
Hampton to the United States Senate, and before 
the close of his term as governor he was elected 
Chief-Justice. . 

Jupce Witutam L. MULLER, Judge of the Court 
of Claims for the State of New York, who died 
in New York City on January 5, belonged to one 
of the oldest Dutch families in that city. After 
graduating from college he studied law, and was 
admitted to the New York Bar. He was at one 
time a law partner of Gov. David B. Hill, and 
it was through Governor Hill that he received his 
appointment to the bench. For the past year and 
at the time of his death he was president of the 
Crosby Electric Company, New York, and had 
by his efforts brought that organization to be one 
of the largest of its kind in the country. Judge 
Muller was about forty-eight years of age. 
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RANDOLPH COYLE, Assistant United States Dis- 
trict Attorney, died at Georgetown, January 4. Mr. 
Coyle was born in Washington forty-seven years ago 
last September. When quite a young man he was 
appointed assistant clerk of the Supreme Court of 
the United States, and held that position for some 
years. While still clerk of this court, he studied 
law, and graduated from the Columbian University 
Law School, and soon after resigned the Supreme 
Court clerkship to become secretary of the Mexi- 
can Claims Commission, when it was formed. He 
remained secretary of the commission as long as 
it was in existence, and after its labors were con- 
cluded he was appointed, some twelve years ago, 
an Assistant United States District Attorney under 
Judge H. H. Wells. He was a very thorough 
and careful lawyer, and a close student. It was 
he who framed the indictment of Guiteau for the 
murder of President Garfield. 





REVIEWS. 


THE SURROGATE, a new law magazine, pub- 
lished in. New York, is, as its name implies, de- 
voted to probate law and matters of especial 
interest to executors, administrators, trustees, guar- 
dians, etc. The editor is John L. Branch ; and the 
first number is certainly attractive in appearance, 
and contains much interesting matter regarding 
the Surrogate’s Court of the City and County 
of New York. We wish the new venture every 
success. 

RupyarD KIPLING contributes the complete 
novel, ‘The Light that Failed,” to the January 
number of Lippincorr’s Macazine. Kipling is 
attracting more attention at present than any other 
living writer. His force and originality have taken 
the world by storm. “The Light that Failed” 
is this brilliant author’s first novel, and fully justi- 
fies the expectations he has raised by his remark- 
able short stories. The other contents are: “In 
an Old Garden,” by Eben E. Rexford; “The 
New Spanish Inquisition,” by Julian Hawthorne ; 
“Christraas Gifts,’ by Ruth McEnery Stuart; 
‘¢ | Remember —,” by Francis Wilson ; “ Perver- 
sity,” by Charlotte Fiske Bates; “The State of 





Washington,” by Moses P. Handy; “ Anacreon- | 


tic,” by Daniel L. Dawson; “The Road Move- 


Olivia,” by Frederic M. Bird ; “ With the Wits” 
(illustrated by leading artists). 


THe ATLantic MonTuiy for January, 1891, 
presents an interesting table of contents, made up 
as follows: “Noto: An Unexplored Corner of 
Japan,” I.-V., Percival Lowell; “A New Univer- 
sity Course,” Cleveland Abbe ; “The House of 
Martha,” XIV.-XVII., Frank R. Stockton ; “ Com- 
pulsory Arbitration,” Charles Worcester Clark ; 
“ Snowbirds,” Archibald Lampman; ‘“ ‘Two Phi- 
losophers of the Paradoxical,” first paper, Hegel, 
Josiah Royce; “In Darkness,” John B. Tabb; 
“ Felicia,” XIII., Fanny N. D. Murfree ; “A Plea 
for Trust,” Lilla Cabot Perry; “ An Inherited 
Talent,”’ Harriet Waters Preston ; “ Individualism 
in Education,”’ Nathaniel Southgate Shaler ; “ Kis- 


| met and the King,” Florence Wilkinson ; “ Bou- 


langism and the Republic,” Adolphe Cohn ; “ The 
Lesson of the Pennsylvania Election,’ Henry 
Charles Lea; “A Swiss Farming Village,” Sophia 
Kirk. 

ScriBNER’s Macazine for January opens the 
fifth year and ninth volume of a periodical which 
from its first issue was a popular success, and 
which has continued to grow rapidly in public 
favor. Its prospectus for 1891 contains the names 
of a number of contributors who are unrivalled in 
their special fields, — men like Henry M. Stanley, 
James Bryce, Sir Edwin Arnold, and Robert Louis 
Stevenson. The readers of the “ Railway” and 
“ Electric ” series will be glad to know that a similar 
series on “ Ocean Steamships ” is promised. The 
issue for January contains a number of striking 
features, — first among them Henry M. Stanley’s 
article on the ‘‘ Pygmies,” which is entirely dis- 
tinct from his book, and written since its publica- 
tion expressly for the magazine. Other features 
are Sir Edwin Arnold’s second paper on “ Japan,” 
with Robert Blum’s remarkable illustrations ; the 
first of a two-part story by Frank R. Stockton, in 
his most amusing manner; one of a group of 
illustrated papers on Australia (marking the be- 
ginning of an Australian edition of the magazine) ; 
and practical articles on modern fire apparatus, 
and the game of court tennis. 


THE first instalment of the selections from Talley- 


ment,” by Lewis M. Haupt, C. E.; “ Friend | rand’s long-expected Memoirs is the most striking 
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feature of the January Century. The California 
series continue to be a notable attraction, and in- 
clude articles by Charles H. Shinn and John T. 
Doyle, with illustrations from authentic sources. 
Another war paper is given, under the title of “A 
Romance of Morgan’s Rough Riders.’’ The open- 
ing article of the number is C. W. Coleman’s 
description of the fine old mansions along the 
Lower James, with a number of picturesque illus- 
trations by Harry Fenn. Octave Thanet tells a 
true, timely, and thrilling story of “An Irish 
Gentlewoman in the Famine Time ” of 1847-1848. 
Mr. Rockhill, the Tibetan traveller, describes the 
Mongols of the Azure Lake. Mr. Krehbiel, the 
musical critic of the “‘ New York Tribune,” has an 
article (with music) on “Chinese Music.” “ Colo- 
nel Carter of Cartersville,” by Hopkinson Smith, 
and James Lane Allen’s “Sister Dolorosa” are 
continued. The complete stories are ‘‘ In Maiden 
Meditation,” by George A. Hibbard; “ Nannie’s 
Career,” by Viola Roseboro; and “ At the Town 
Farm,” by Miss Carpenter. 


In Harper’s MacazinE for January, Charles 
Dudley Warner, in a paper of great practical value, 
describes “'‘The Outlook in Southern California.” 
Many illustrations of scenery and interesting ob- 
jects in the fruit-growing regions of California 
accompany the paper. The very popular series 
of articles on South America is resumed by Mr. 
Child in this number, giving his “ Impressions of 
Peru.” This paper is also profusely illustrated. 
F. Anstey contributes an article on ‘ London 
Music Halls,” which is illustrated from a number 
of drawings by Joseph Pennell. In “ Another 
Chapter of my Memoirs,” Mr. DeBlowitz tells 
how he became a journalist, and relates some in- 
teresting reminiscences of the Franco-Prussian 
War and the days of the Paris commune. The 
chief place in fiction is given to the opening chap- 
ters of Charles Egbert Craddock’s new novel, “In 
the ‘Stranger People’s’ Country,” which is illus- 
trated by W. T. Smedley. ‘At the ‘Casa Napo- 
léon’” is a story of life in the Spanish quarter of 
New York City, written by Thomas A. Janvier, and 
illustrated by Smedley. “A Modern Legend” 
is a beautiful short story by Vida D. Scudder. 
**Saint Anthony: a Christmas Eve Ballad,” by 
Mrs. E. W. Latimer, is accompanied by three 
striking illustrations from drawings by C. S. Rein- 
. 





hart. Other poems are contributed by Richard E. 
Burton, Julian Hawthorne, Charles H. Crandall, 
Nannie Mayo Fitzhugh, and Archibald Lampman. 


BOOK NOTICES. 


FOREIGN AND Domestic Law. A Concise TREA- 
TISE ON PRIVATE INTERNATIONAL JURISPRUDENCE, 
based on the Decisions of the English Courts. 
By Joun ALpEeRsoN Foore. Second Edition. 
London: Stevens & Haynes, 1890. Cloth, 
$7.50 net. 


The first edition of Foote’s Private International 
Jurisprudence appeared twelve years ago, and at- 
tracted favorable notice in America as a careful 
methodical and thorough statement of the decisions 
of the English Courts on topics coming under the 
general subject of Conflict of Laws. 

The scope of the work can be inferred from the 
table of contents, which, in brief, is this : — 

ParT I. PERSONS, — Nationality ; Domicile; Ca- 
pacity ; Legitimacy and Marriage; Artificial and Con- 
ventional Persons, including Foreign Corporations, 
etc. Part II. PRopERTY, — Immovable Property ; 
Movable Personal Property. Part III. Acts, — 
Contracts; Torts. Part IV. PROCEDURE, — Pro- 
cedure and Evidence; Foreign Judgments. 

The “ Continuous Summary” with which the vol- 
ume closes, is a clear and compact résumé of the 
law as held in England. 

This edition cites about eleven hundred cases, — 
three hundred more than were cited in the first edi- 
tion; and differs from the latter especially in the 
chapters on nationality, legitimacy, jurisdiction over 
and alienation of movables, and capacity to contract. 


THE AMERICAN STATE Reports. Vol. XV. Con- 
taining the cases of general value and authority 
decided in the Courts of Last Resort of the 
several States. Selected, reported, and anno- 
tated by A. C. FREEMAN. Bancroft-Whitney 
Co.: San Francisco, 1890. $4.00 net. 


This volume contains selections of cases from re- 
ports of the following States: California, Illinois, 
Massachusetts, Michigan, New York, Ohio, Penn- 
sylvania, Texas, and Vermont. The selections are, 
as usual, excellent; and Mr. Freeman’s annotations 
are as comprehensive and valuable as ever. 


Tue American Dicest (Annual, 1890), being Vol. 
IV. of the United States Digest Third Series 
Annuals, also THE Complete Dicestr for 1890. 
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A Digest of all the decisions of the United 
States Supreme Court, alt the United States 
Circuit and District Courts, the Courts of Last 
Resort of all the States and Territories, and the 
intermediate courts of New York, Pennsylvania, 
Ohio, Illinois, and Missouri, the United States 
Court of Claims, Supreme Court of the District 
of Columbia, etc., as reported in the National 
Reporter System, and elsewhere, from Jan. 1, 
1890, to Sept. 1, 1890. West Publishing Co., 
St. Paul, Minn. Digest Publishing Co., New 
York, 1890. 


This volume signalizes the consolidation of the 
complete Digest with the American Digest; and this 
union of heretofore conflicting interests must prove 
to be an advantageous step on the part of the pub- 
lishers, and the profession will also be the gainers. 
In addition to all the features of its predecessors, the 
additional features which have heretofore been pecu- 
liar to the COMPLETE Digest, namely, Selected Eng- 
lish Cases, Decisions of the Circuit Courts of Ohio 
and the County Courts of Pennsylvania, Memoranda 
of Annotations in various legal publications, and 
Notes of Current Legislative Enactments, are con- 
tained in this volume. The publishers have wisely 
concluded to make the Digest cover the court year 
instead of the calendar year, so that hereafter the 
volumes will be brought out in the autumn, the time 
when they are most needed 

We have heretofore expressed ourselves warmly in 
praise of both the Digests, now consolidated into 
one, and we gladly add another word of commenda- 
tion. The Digest now seems to us to be as complete 
as it is possible to make it, and leaves nothing to be 
desired, except in one particular, and that is the type 
in which it is printed. But larger type is of course 
out of the question, when in its present form the 
volume contains nearly 4,500 pages. We wish the 
new combine every success. 


A TREATISE ON EXTRADITION AND INTERSTATE 
RenpiT10n. With Appendices containing the 
Treaties and Statutes of the United States re- 
lating to Extradition, and the Treaties relating 
to the Recovery of Deserting Seamen ; and the 
Statutes, Forms, and Rules of Practice in Force 
in the various States and Territories relating to 
the Rendition of Fugitives from Justice as be- 
tween the States and Territories of the United 
States. By Jon Bassetr Moore, Third As- 


sistant Secretary of State of the United States ; 
Author of a work on “ Extraterritorial Crime ; ” 
of a Report on Extradition to the International 








The Boston Book 
Two volumes, law 


American Conference, etc. 
Company, Boston, 1891. 
sheep. Price, $12.00 net. 


Most lawyers will be more interested in the Inter- 
state Rendition volume of this new treatise, than 
the Extradition part. Extradition is an extremely 
interesting subject to politicians and students of 
international law; and Mr. Moore’s position as 
Assistant Secretary of State lends to his work addi- 
tional interest and authority. But the surrender of 
fugitives between our own States comes home to the 
practice of the Bar. “ Rendition” (as Mr. Moore 
calls it in contradistinction to the international term 
“ Extradition ”) is an obscure and unsettled topic of 
interstate law. Each case as it arises is apt to have 
some novel point, which a sharp lawyer can seize 
upon to defeat the ends of justice. 

In this work the learned and experienced author 
has not only framed an admirably clear and coherent 
treatise on Extradition, from the American point of 
view, but he has, for the first time in our literature, 
given form to the law of Rendition. Taking up 
leading instances one by one, he discusses the most 
significant cases exhaustively, disentangling from the 
mass of authorities the principles which should gov- 
ern the surrender of fugitives or the refusal to sur- 
render them. 

While Moore on Extradition and Rendition cannot 
rank, perhaps, as one of the “ Essentials of the Law,” 
it certainly takes a high place among the books which 
every library must own, and which every intelligent 
lawyer will be eager to read. 


A Quaker Home. By Georce Fox Tucker. 
Published by George B. Reed, Boston, 1891. 
$1.50. 


The readers of the “Green Bag ” have already had 
a taste of Mr. Tucker’s delightful literary work in 
the three or four short articles he has contributed to 
our columns. There is an indescribable charm in the 
natural, straightforward manner in which he tells his 
story; and the reader follows his narrative with a 
feeling that he is listening to a recital of actual facts 
in which the author has played a part. In“ A Quaker 
Home” we have an interesting portrayal of Quaker 
life, and much valuable information is given as to 
many of the peculiar forms and ceremonies of the 
sect. The scene of the story is laid in New Bedford, 
and incidentally some exciting descriptions of whal- 
ing life are introduced. A curious legal question as 
to the construction of a will will particularly interest 
lawyers. We will not anticipate the pleasure which 
the readers of this book will find, by unfolding its 
plot. Suffice it to say, that the story is one which 
will amply repay a careful perusal. 
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